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Since the Department of City and Regional Planning was established in
Chapel Hill in 1946 we have had a major concern for the development of high
quality public planning in North Carolina along with the education of
professional planners and advancement of the art and science of planning. In
these years we have had the opportunity to teach many of the professional
planners now serving the people of the State, and have watched and worked
with the rapidly growing planning activities in our city, county and state
governments. With the widespread concern over the future of our environment,
the current problems of the economy and planning for growth and change, and
the widespread concern for efficient and fair government action, the issues of
public planning need to be widely discussed, and the experiences of different
local governments, citizen groups, and the university community need to be
shared. We are very pleased to be able to offer this new magazine as a forum for
discussion of planning in and for North Carolina. This magazine was made
possible thru the efforts of students and alumni of the Department of City and
Regional Planning and the generosity of the Z. Smith Reynolds Foundation.
The students initiated the magazine out of their concern that a closer tie be
created between citizens, professional planners and the University, and they
provided the time and effort to make this happen. The alumni of this
Department from throughout the United States made possible the production
jof this first issue thru their contributions. A generous grant from the
I Foundation assures the first two years of publication. At the end of this two
years we hope to be operating on a self-sustaining basis, and we hope that this
j
magazine will become a permanent feature of public life in North Carolina.
George C. Hemmens
Chairman
Department of City and Regional Planning
University of North Carolina
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It would be difficult, no doubt, tofindany relatively informed observer of urban
affairs who would not decry the many undesirable aspects of urban sprawl.
Planner and decision-maker alike are too well aware of the substantial costs
associated with "leap frog" development on the urban fringe.' Cities have
grown and continue to grow in this extremely Inefficient manner while
possessing a potentially potent tool for regulating the location and timing of
this development—the provision of municipal water and sewer services.
In the past, it has not been the practice to formulate water and sewer extension
policies to guide development; there has been little choice but to follow. As
Kenney points out in Urban Water Policy As An Input In Urban Growth Policy^
"... typically, the provision of these facilities and services is provided in
response to a need, with no attention to the shaping effect on the location and
pattern of urban land use." This "catch up"gameisnotentirely the fault of past
water and sewer extension policies. It is just as much evidence of the absence
or impotence of traditional land use controls and their administrators to
regulate land development on the urban fringe.
In order to effectively regulate development, any action instrument must be
designed and implemented with its legal implications as a major consideration.
Because the employment of utility extension policies to guide development
has been limited in the past, litigation challenging these policies is likewise [i
lacking. Nevertheless, with increased attention being directed to the use of this
device for guiding development, legal challenges will inevitably follow, and it
would be helpful to anticipate some of the issues. This paper attempts to
expose and examine important dimensions of water and sewer extension for
guiding development and the legal issues associated with these policies that
can, if not considered, bring about legal defeat.
To simplify the discussion, we will assume that the municipality is the sole
provider of water and sewer service within its boundaries. In reality this is often
not the situation, with utilities being provided by various combinations of
municipalities, counties, special districts, or private companies. Several issues
discussed will be present no matter what form the service provision takes;
however, the statutory authority and case law interpretation will often vary
among the different utility providers.
As water and sewer service extensions often occur simultaneously and have
similar legislative provisions, they will be treated singularly throughout this
paper. Unique issues may arise with respect to extending one without the
other; however, it is beyond our scope to examine the plethora of hypothetical
legal questions which could appear.
In order to employ a water and sewer service extension policy to effectively
guide development, the critical dimensionsof these utilities must be identified.
Critical dimensions are those elements of water and sewer service that make it
valuable for guiding and timing development. The dimensions are: (1) the
physical existence or absence of the facilities, (2) rates charged for service
provision, (3) fees charged for initial connection of the service, and (4) special
assessments which may be levied against developers and/or property owners
for the initial provision of service infrastructure into an area. Of these elements,
the physical existence of the service will receive the major emphasis, as
practical experiences have concentrated primarily on this dimension.
If water and sewer service is to have an impact on the development of a
particular parcel of property, its existence must be a prerequisite for that
development to occur or at least be a highly desirable precondition.
Alternatives to a municipally-supplied utility must be limited. In locations
where soil conditions, ground water, density of development, and/or other
physical features prohibit on-site water acquisition and/or waste water
disposal, the significance of the availability of municipal utilities is enhanced.
One currently-used approach is the use of standards determined and adopted
by local health departments to restrict the use of septic tanks and possibly
wells in areas exhibiting particular physical features. Conformance with these
regulations may be required for the issuance of building permits, the approval
of subdivision plats, and possibly the granting of special or conditional use
permits.
The availability of water and sewer service has two basic dimensions in guiding
urban development—spatial and temporal. Spatial refers to the geographic
location of water and sewer service availability and indicates which areas are
"open" for development. The temporal element simply adds an additional
dimension, indicating when these areas will receive service extension.
There are usually two policies of local government which affect these
dimensions of water and sewer service extension—the establishment of an
urban services area for which the municipality is responsible and the capital
improvements program. The urban services area indicates the geographic area
in which utilities are projected to serve within a given long-range time frame.
With respect to legal considerations, the urban services area is not as
significant an issue as is the capital improvements program. The capital
improvements program has important legal significance since it acts as a
policy "guarantee", in coordination with other development controls, in-
dicating when a particular parcel will be "open" for development. In order for a
water and sewer extension policy to be effective, the capital improvements
program must be backed by the commitment of the governing authority and
have the confidence of the development community.
Rates may apply to actual payment for service, or to the fees charged for initial
connection to the city system. Rates do not seem to possess the potential of
physical availability in encouraging or discouraging development.^ This
relative weakness is due in part to the necessity of the service (inelastic
demand) and the fact that generally the ultimate purchasers of property (in
residential use), notthe development decision-maker, pay this service charge.
Differential rate schedules do exist and are presently used rather extensively.
Some vary with the quantity of water used and waste water discharged.
Another approach is to apply rate schedules to users within the corporate
physical existence
user charges and connection fees






Special assessments or benefit assessments may be levied against properties
to which municipal services are initially being introduced. These assessments
are used by the municipality in financing service extensions and may be
employed to cover the costs of streets, water and sewer lines, or other service
provisions. The actual charge levied may be determined by a rate applied to the
foot frontage or acreage of the property being serviced. These costs are
generally borne by the developer and are either passed on to the property
purchaser or are reimbursed by the municipality as others are connected to the
line.
The critical dimensions of water and sewer service extension presented above
are not set forth as the only elements for consideration in the adoption of an
extension policy. An evaluation of these and other critical dimensions is
desirable before a water and sewer extension policy to guide development is
adopted and implemented.
The legal issues fall into three categories—constitutional, statutory, and case
law. Constitutional issues are examined in reference to both the United States
Constitution and the North Carolina State Constitution. Statutory provisions,
which authorize and to some extent limit the prerogative of a municipality to
employ a water and sewer extension policy, will be presented in the context of
the North Carolina General Statutes. It is beyond our scope to exhaustively
examine all case law relating to water and sewer extensions. However, several
frequently-occurring issues selected for treatment here are: (1) the dis-
cretionary decision to extend, (2) justification for extension refusal, (3)
pricing, (4) water and sewer extension moratoria, (5) annexation and (6)
special assessment. These issues are not all-inclusive but were selected to
provide a brief exposure to those legal questions which might arise.
No real controversy arises over the authority which a municipality possesses to
operate and expand a water and sewer system. However, three initial questions
should be answered in each specific situation: (1) who has the authority to
make extension decision, (2) what are the legislative limitations on this
authority, and (3) what is the nature of the decision (i.e., legislative as opposed
to administrative).
As has been the practice throughout this paper, the following discussion will
focus entirely on the municipality's role in operating these utilities and
adopting and implementing an extension policy, in the event that water and
sewer service is provided by a multiplicity of agencies or by an authority other
than the municipality, a coordinated approach still might be employed in a
water and sewer extension policy. If complex institutional arrangements exist,
it would be essential to examine the various enabling statutes which apply to
each as an initial step in developing a coordinated, guidance-oriented utility
policy.
In North Carolina, the municipality is authorized by the State Legislature to
provide water and sewerservice within and often outsideof its corporate limits.
The decision to extend service will generally be legislative in nature and is at
the discretion of the local governing authority.'' The courts are strongly
inclined to uphold the discretionary nature of this decision as long as the
municipality has not abused it or based a decision on u reasonable conditions.^
The North Carolina General Statutes authorizing the municipality to operate
water and sewer systems are quite general, and limitations to the extension of
service must necessarily be determined by the courts. The Statutory provision
quoted below illustrates the ambiguity of these limitations as stated in the
enabling legislation.
A city shall have authority to acquire, construct, establish, enlarge,
improve, maintain, own, and operate many or all of the public
enterprises defined in this Article . . .A city shall have full authority to
protect and regulate any public enterprise system belonging to it by
adequate and reasonable rules and regulations. (N.C.G.S. Sec.
160A-312)
As is in fact the case, the courts have been relied upon to interpret what is a
reasonable exercise of municipal discretionary authority in the provision and
extension of water and sewer services.
The same section of the North Carolina General Statutes (Sec. 106A-312),
which authorizes a city to provide services within its corporate limits, also
authorizes service outside of these boundaries.
... A city may extend and operate any public enterprise outside its
corporate limits within reasonable limitations, but in no case shall a
city be held liable for damages to those outside the corporate limits
for failure to furnish any public enterprise service.
This provision enhances the city's right to exercise its discretion in providing
services outside the corporate boundaries because of fewer limitations and
less concern for judicial reprisal. The courts of North Carolina have
substantially upheld the exercise of this discretion. "^
The real legal issues concerning water and sewer extension policies arise with
the exercise of the municipality's discretionary authority to provide and extend
these utilities. As one would expect, these Issues originate primarily from
decisions to refuse service provision or extension.
The primary statutory limitation affecting the municipal governing authority's
deciding of whether or not to extend water and sewer services is the
reasonableness of the decision. The courts determine if the discretion was
exercised in a reasonable manner in specific cases. We can, however, draw
certain criteria to constitute a reasonable use of this discretion, as well as the
converse.
A basic dichotomy has been established as to what decision-making rationale
is valid. Those decisions which have been based on a utilities-related reason
have in most cases been upheld, as opposed to non-utilities related reasoning.
Disproportionate economic cost of the proposed extension and physical
remoteness of the area to be served have enjoyed the support of the courts.'
The existence of zoning and a plan which are complementary to the water and
sewer extension policy also enhances the probability of a given decision
surviving judicial challenge." We cannot stress too much the importance of
every implementation device being coordinated with every other one and with
a particular growth policy (if it exists) and a plan. In order to effectively regulate
the location and timing of development, each action instrument, Including
water and sewer extension policies, must necessarily complement the
objectives of the plan.
Tradition, or what has been the municipality's policy for pricing providing
water and sewer service, has played an Im portant role in the courts' acceptance
or rejection of an extension decision.' Arbitrary variation from traditional
practice in the provision of municipal services has been challenged as a
violation of equal protection.
Other constitutional issues which may arise from legal challenge of a water and
sewer extension policy for guiding development could manifest themselves as
accusations against the growth policy or plan rather than the actual
Implementation technique. However, the refusal to extend a municipality's
water and sewer system may well violate specific constitutional rights.
In situations where municipally-supplied water and sewer services are
required by the city for the development of a parcel of property, refusal to
extend such services may be held by the courts to constitute a taking of
development rights without just compensation. However, since the landmark
Supreme Court decision in Euclid, the courts have issued varying if not
seemingly contradictory opinions as to when the regulation of property
constitutes a taking. Although numerous zoning cases have been decided in
this country, there exists no consistent precedent on which to base the design
of a proposed policy.
extension refusal justification
service and connection fees
With the imposition of a water and sewer extension policy coordinated with a
capital improvements program (and budget), the question of temporary taking
may arise. If facilities are required for development approval, and the capital
improvements program has scheduled service to a particular area for some
time in the future, property owners in that area may well challenge an extension
refusal as a taking of their development rights. However, in a guidance system
approach, in which all action instruments are coordinated and directed at plan
implementation, the entire growth policy would be subject to challenge.
A water sewer extension policy, in and of itself, would probably not be
challenged as a violation of the right to travel. Again, allegation would likely
focus on the growth policy or ordinance which actually interferes with the right
of mobility between municipal boundaries. An extension policy may also be
challenged as violating the constitutional right to due process when there is no
recourse to development regulation. If coordinated with other land use
controls, such as zoning, channels for recourse are provided through special
use permits or zoning changes.
The constitutional right to equal protection of the laws appears more
frequently than any other constitutional issue in water and sewer extension
cases. The problem arises when a municipality, either implicitly orexplicitly in
the implementation of a utility extension policy, singles out and classifies a
specific sect of the population and then affords this sect different rights and
privileges from those enjoyed by others similarily situated. One immediately
asks the question, how may an extension policy, which by its very nature
discriminates to be effective, survive constitutional challenges? First, as
indicated in Sec. 160A-312oftheNorth Carolina General Statutes cited earlier,
the city has an explicitly stated liberty to discriminate in the provision of
services to consumers outside its corporate limits. Secondly, the courts may
permit a particular classification to stand if it is not found to be "based on some
inherently suspect or invidious discrimination."'"
Legal issues also arise with water and sewer pricing. For example, the
distinction between service provided to consumers within the corporate limits
vis a vis non-residents assumes substantial importance in a discussion of
pricing in both the case law and the statutory provision for service rate
schedules. The concept of tradition again appears when considering the
legality of pricing policy.
Although connection fees have a singular impact while the rate structure
continues as long as service is provided, both will be discussed as one. This is
an effort at simplicity, yet a valid one since the legal issues are essentially the
same for both. The authority which a municipality possesses to set and charge
rates for water and sewer service is granted through enabling legislation
enacted by the State legislature. The specific municipal authority appears in
Section 160A-314a of the North Carolina General Statutes and reads as
follows; "Schedules of rents, rates, fees, charges, and penalities may vary
according to classes of service, and different schedules may be adopted for
services provided outside the corporate limits of the city."
As illustrated, this section provides for two possible opportunities to differen-
tiate in the rate schedules applied to consumers of the utilities. Classes of
service generally apply to varying levelsof water consumption and waste water
discharge. The provision for higher rate schedules applicable to consumers
outside the corporate limits may be employed to discourage development in
these areas. However, it is unclear whether these schedules could discriminate
among various unincorporated areas.
The case law examined with respect to pricing issues was concerned primarily
with contests over rate differentials discriminating against non-corporate
residents. Reasonableness again appears as the basic question asked by the
courts in determining the validity of a particular pricing policy. Theconceptof
tradition introduced earlier also enters the picture with respect to pricing
policy. A change in pricing policy should be based on a utility-related reason,
such as increased costs of service provision. Pricing modification imposed
arbitrarily, varying from traditional practice, may violate constitutionally
protected rigtits and is likely to suffer legal defeat if cfiallenged.
It would appear that water and sewer pricing does not possess ttie potential for
affecting thie location and timing of development as does tfie extension and
availability of these services Many legal issues arise that may be impossible to
overcome, particularly if the adoption of a pricing policy does not accompany
the initial provision of service but is imposed at variance to traditional practice.
Water and sewer moratoria have taken four basic forms as employed in this
country: (1) moratoria on the extension of sanitary sewer trunk lines, (2)
moratoria on new sanitary sewer connections, (3) moratoria on the extension
of water mains and lines, and (4) moratoria in new water connections." These
devices are generally recognized as highly effective in the temporary control of
development, since the services they provide are often absolutely necessary
for development to occur. Most uses of water and sewer moratoria have been
urgent responses to environmental problems brought about by development
over-loading municipal service facilities. For this reason, they have apparently
met with little judicial opposition. As Brower indicates in Growth Management
Through Development Timing, "Moratoria generally have not been overturned
by the courts when they have been directed to solve easily identifiable and
quantifiable problems."'-^
Yet the extreme power which these devices possess could lead to their abuse in
preventing undesired development. Court acceptance, as indicated, has been
positive in the past, but it cannot be expected to continue if municipalities
employ the technique for exclusionary and other constitutionally unaccep-
table reasons.
With respect to annexation, one would expect such decisions to be based on
the existing plan (if any) and coodinated with the implementation instruments
of the plan. However, this coordination does not always exist in plans, nor is it
adhered to by decision-making authorities, and an annexation decision might
very well force variation from an adopted water and sewer extension policy.
This possible policy deviation results from statutorily-imposed obligations
placed on the municipality. This obligation requires cities to provide newly-
annexed areas with utility services comparable to those provided within the
corporate boundaries at the time of annexation.
The North Carolina General Statutes contain explicit requirements for the
procedures and the time frame in providing services to newly-annexed areas
(N.C.G.S. Sec. 160A-35 &47). Plans for extension of utilities are required prior
to the public hearing on annexation, and if the annexation will require
municipal extensions of infrastructure, the plans must provide for contracts to
be let and construction begun within one year from the effective date of the
annexation.
The "satellite" annexation of non-contiguous areas is likewise authorized by
the North Carolina General Statutes. Section 160-453.26(3) requires that the
annexing municipality be able to provide the same level of service to annexed
areas that it provides within its corporate boundaries No mention is made of
the time frame for the required service provision.
Special assessments have been proposed as a means of encouraging
development in certain geographic areas since they increase the holding costs
of unserviced properties with access to utilities. The value of this concept and
its potential effectiveness will not be debated. However, substantial legal
questions could arise if the rates which are applied to front footage or acreage
i are varied among geographic areas.
The North Carolina General Statutes (Sec. 160A-216) authorize a municipality
to levy special assessments against properties within their boundaries for
"Constructing, reconstructing, extending and otherwise building or improving
..." both water and sewer lines. Section 160A-218 provides indices on which
special assessments may be based. Both abutting frontage (foot rate) and
acreage or area of land served are included. As well as these generally
recognized criteria, the statutes allow for assessments based on value added to
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the land served, the number of lots served, or any combination of two or more
of these.
Perhaps these statutory authorizations, if carefully applied, could be
developed into a legally acceptable and effective policy w\Xh assessment rates
either encouraging or discouraging development at a particular time.
The potential effectiveness of the provision and extension of v>/aterand sewer
facilities as a means of guiding the location and timing of development is
hardly debatable. In many situations, these services are necessary for
development to occur, and the decision to provide or expand facilities is the
responsibility of local government. Yet the history of water and sewer provision
exposes either a "follow development" syndrome or examples of extension
policies which have been struck down by the courts in legal challenges.
Judicial defeat may be all that is necessary to destroy government initiative in
growth management of plan implementation, thus emphasizing the impor-
tance of considering legal validity in the design and implementation of policy.
Throughout this paper, particular considerations have stood out as essential in
the establishment of water and sewer extension policies. First and foremost is
the necessity of a utility-related reason for extension refusal. The implications
of this requirement are many. One may be the necessity of employing an
extension policy only in areas which have previously not enjoyed municipal
services. Others may include applications only in areas outside a
municipality's corporate boundaries, or areas in which facility capacities are
presently being approached or exceeded. These implications would require a
thorough examination in the policy development stages.
As has been pointed out, coordination of all policies, plans, and implementa-
tion devices is absolutely essential. Each element must complement every
other element and reflect the municipality's overall goals and objectives with
respect to physical development. Piecemeal adoption of water and sewer
policy without an examination of its relationship to other implementation
techniques may amount to condemnation before the first extension decision
can be implemented. The challenge to planners is to take the initiative by
developing water and sewer extension policies that will endure over time and
be effective in guiding future land development.
Finally, one last concept must be provided for and afforded considerable
emphasis. This is the responsibility of a municipality to maintain a commitment
to whatever approach it chooses in directing development. If communities
10
expect to have effective input into the land development process, they must
stick by their end of the "bargain" and maintain a commitment over time to
policies and plans and earn the recognized credibility of the development
community. With respect to water and sewer extension policies, this requiresa
commitment to capital improvements programs, guaranteeing the proposed
facilities at the times projected.
Demand for water and sewer services will continue to exist, and in all
likelihood, efforts will continue to be made in the direction of growth
management and development regulation. The tool of water and sewer
extension policy is a means by which both objectives may be met in an effective
manner.
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Recreational development caught Western North Carolina and Vermont
unprepared to guide and manage growth. When shoddy construction and land
speculation began to create environmental and social problems, the local
citizenry became alarmed. These two relatively isolated areas had never
experienced such an influx of outsiders; yet, both hoped new construction
would revive their sleeping economies.
Citizens of Western North Carolina and Vermont have existed outside the
economic mainstream. Partially because of this fact, both underdeveloped
areas still contain valuable scenic resources demanded by affluent outsiders,
and they remain dependent on the recreation-hungry urban areas for much of
the capital investment in their rural economies.
It can even be argued that the main cause of their underdevelopment is this
dependency relationship; much of the productive capital or economic surplus
generated by the outside investment in the two areas is drained off by the
controlling investors and reinvested elsewhere in more attractive ventures.' As
a consolation to real development, the localities protract the positive benefits
of an increased tax base, short-term construction employment, and low-wage
service jobs such as ski lift operators; however, recreation development
generates additional costs that must be borne by the local regions.^ Because of
theirsubservientrelationship, Vermont and Western North Carolina are caught
in a vicious cycle. Both regions are underdeveloped because they are
dependent and dependent because they are underdeveloped. The recent
downturn in the economy and the subsequent financial crisis of the recreation
industry in North Carolina's mountains illustrates the dependence of the
recreation industry on outside investment. ="
The existence of this dependency relationship has severe policy implications
because "as mountain land acquires more and more value for the larger
population, local natives are being called upon to be caretakers for the greater
public good while their life style is destroyed.""
12
Recreation development in Vermont and Western North Carolina was induced
by several different factors. In Vermont, second home development can be
attributed primarily to increased demand for skiing and other recreation-
related activities in cities such as Boston and New York City, which had easy
access to the area due to their proximity and the newly-constructed Interstate
highway system.^
The rapid development of North Carolina's mountains was generated by
factors somewhat different from those mentioned above. The initial impetus
for development in Western North Carolina resulted from increasing demand
for rural and scenic recreation in reaction to growth in the Piedmont, Florida,
and even Northern urban centers. Recreation development was further
stimulated by the availability of cheap land that could be aggregated in huge
tracts in areas that previously had not needed land use regulations to guide or
inhibit growth.
The outcome of this unexpected growth is intuitively obvious. Second home
construction in Vermont and in North Carolina's mountains occurred almost
exclusively in scenic rural regions where land use planning was virtually
nonexistent. As a result, many construction practices degraded the environ-
ment and strained the existing life styles and social patterns.
In Vermont, the major environmental threat appeared in the form of
deteriorating water resources resulting from the lack of even the most
rudimentary site planning. "Developers jammed as many houses as possible
onto shallow soil covering impermeable bedrock. They did this without
building central sewage systems, depending instead on much cheaper septic
tanks for each unit."'* Consequently, the soil quickly became saturated and
caused the seepage of filth into nearby streams.
North Carolina's mountains had a slightly different problem which resulted
from different scales of development. Most of the large developments were well
planned environmentally because of the huge long-term investment tied up in
the area. However, the smaller developments that clustered around the larger
ones usually generated two sorts of environmental problems.
One resulted from the fact that people who were not in the land
development operation on a large financial scale did not have the
capability to hire consultants and generally put together the know-
how necessary to design a first class project. Many of the poor land
use practices were results of ignorance rather than attempts to cut
expenses.' (Emphasis added)
An example of this environmental ignorance is provided from a study by David
Godschalk. "At one mountain development, salt was being heavily used to free
roads of ice and snow. By asking about the possible salt pollution of small
streams and lakes, it was discovered that this developer had no idea that salt
could even become a pollutant. "^
The other problem of small scale developments was the way in which
they were overwhelmed by gradualism. Most roads leading to major
land developments were slowly lined with small projects in a form of
strip development. There were rarely any land use controls in effect
and once started, strip development quickly became an established
pattern.'
Even though some recreation development resulted in environmental destruc-
tion, developers in both North Carolina and Vermont have stressed en-
vironmental preservation and an opportunity to "get away from it all" in their
advertising campaigns. Below is an example from a promotional brochure.
You'll be amazed when you see Whittingham Farms foryourself with
its lovely common greenery offering complete off-road privacy and
rusticity to each homesite. The community parks, beaches,
recreational areas, and covered bridges are all designed for the
epitome in private use and landscape protection. '°
Often these brochures are true, but sometimes they contain empty words to
trap unlucky buyers.
Environmental problems were only part of the negative effects produced by
second home and recreation development. Harmful social and economic
the rise of the recreation industry
environmental and social effects
of rural encroachment
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impacts were generated as well because recreation development often trapped
the local landowners in a vicious cycle.
In Vermont, skiers, vacationers, and hunters decided to buy second
homes which attracted developers who snapped up the land.
Naturally, land prices and property taxes soared. They went so high
some residents could no longer afford to work their farms thus
forcing them to sell because of the artificial acceleration of land
values and subsequent increases in their property tax obligations.
The influx of people increased road maintenance, garbage disposal,
schools, and police and fire protection so taxes were raised again
and more landowners were forced to sell, causing the cycle to repeat
itself." (Emphasis added)
The native highlanders of North Carolina also experienced a similar problem.
Most mountain landowners valued their land between $300 and $500 per acre if
the property had easy highway access and if it was flat enough for some type of
farming. Otherwise, it was worth only about $100 per acre if it was not too rocky
to grow timber. When developers offered from $1000 to $2000 for this land,
many older mountaineers sold out since the young had left for the bigger cities
to find employment. And because land prices became so inflated, younger
people could no longer afford to stay if they wanted to.'^ It can be inferred that
rising land prices may not have forced the mountain owners to sell their land as
was the case in Vermont, but it certainly did not encourage local owners to
keep their property. In at least one case, property taxes were proven to be a
burden. "A gentlemen near Boone faced an annual property tax bill of $8,000
for 200 acres he owned near the rapidly commercialized area."' ^ With more and
more services being demanded from the county governments, tax supervisors
in the two mountain counties most affected by recreation development, Avery
and Watauga, predicted that farmers and local landowners will face even
higher taxes after the next revaluation.
To add to the distastefulness of the "building boom", local landowners had to
watch the developers make huge profits off the land acquired from the local
mountain people. Lot prices soared in large developments such as Beech
Mountain and Connestee Falls. To illustrate, the size of the lots at Beech
Mountain averaged two-thirds of an acre, with lot prices usually ranging from
$10,000 to $20,000, with some as high as $40,000. At Connestee Falls, one-third
of an acre sold for about $7,900, and half of an acre cost up to $15,500.
Obviously, these land prices precluded anyone but the middle- and upper-
income groups from purchasing a second home, and with most of the land
supply of Western North Carolina tied up in national forests and parks, much of
the privately-owned land quickly fell into the hands of outside speculators and
second home owners. As a result, the ruggedly beautiful land that the natives
once held for quasi-public benefit, since everyone could enjoy its beauty, has
been gobbled up by outsiders for private use.
the need for regulation Much of the harm from recreation development has already occurred in the
most beautiful and accessible regions; it is too late to effectively regulate
development in these areas. But in other areas of Vermont and Western North
Carolina, the beauty of the mountains could be insured by prohibiting over-
crowding, environmental degradation, and the destruction of the scenic values
that initially attracted development. With development increasing over the last
few years at a rate of around one-hundred and fifty percent in some mountain
counties. North Carolina does not have long to wait before it will be in the same
predicament as Vermont, where second home development increased the
number of the housing units in the state by one-third.'"
As a result of all this development, Vermont's citizenry perceived a crisis which
caused them to pass their statewide land use planning measure, Act 250.
However, the North Carolina Legislature is still apprehensive, even though
many of North Carolina's citizens and some conscientious developers are
expressing anxiety over uncontrolled development. Local governments have
not attempted to regulate developers since they fear such action might cause
developers to relocate, resulting in the loss of short-term construction
employment and the more long-lived but low salary service jobs. Some type of
disincentive might be appropriate for the peacful communities that wish to
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preserve their rural lifestyle. Still, if local governments desire the small benefits
that recreation development brings, the fear of relocation can be subdued by
establishing homogeneous development standards throughout the mountain
region. There would then be no incentive for the developer to relocate because
restrictions would be universal. North Carolina could capitalize on this
opportunity if the Legislature takes the initiative by passing the Mountain Area
Management Act (MAMA).
As it is written, MAMA and Vermont's Act 50 both use the police power to
regulate land use and share the common goal of regulating second home and
recreational development in environmentally sensitive areas although Ver-
mont chose to regulate development on a statewide basis, while MAMA takes a
critical area approach. Similarities between the two bills are described below.
a comparison of the two acts
Act 250
Bodies Created by ttie Two Acts
MAMA
A nine-member Environmental
Board is appointed by the Governor
for four years, with a chairman
appointed for two years. The Board
formulates policies and reviews
decisions of lower permit-letting
bodies
Eight district commissions are
created, each composed of three
members appointed by the Gover-
nor tor two years. No expertise is
required of the commissioners, who
carry out the day-to-day respon-
sibilities of holding hearings and
issuing development permits.
Permit Systems
Development permits must be filed
by businesses, individuals,
associations, orstateand municipal
government agencies. Permits must
be filed for commercial or industrial
construction on land owned or con-
trolled by a common entity ex-
ceeding ten acres (one acre wherea
town has no zoning or land use
controls), housing projects not in-
cluding subdivisions of ten or more
units within a radius of five miles,
developments by municipal and
state agencies of ten or more acres,
or any development above 2,500
feet. Exemptions are allowed for
farming, logging below 2,500 feet,
for forestry purposes below 2,500
feet, electric power or transmission
facilities, and any development un-
der way at the time of the Act's
passage.
The Mountain Resources Commis-
sion is a fifteen-member body
which prepares state guidelines,
objectives, policies, and standards
for land use plans and critical en-
vironmental areas in the region. The
Governor appoints twelve of the
Commission members from a slate
of nominees from the mountain
region. The Governor has the sole
discretion to choose three Commis-
sion members, two of which can
reside outside the mountain region.
All members except three must
have experience in specific en-
vironmental and land related fields.
The local governing body, either
city or county, files a letter of intent
to become a permit-letting agency
with the Department of Natural and
Economic Resources (DNER). If the
local government does not sponsor
a permit agency, DNER becomes
the permit agency in the area.
Every person, before undertaking
any development in any area of
environmental concern, must ob-
tain a permit. Exemptions are
specified for road maintenance,
railways, utilities, use of land for
agricultural purposes, emergency
maintenance or repairs, construc-
tion of any accessory building, and
completion of any development
which was issued a valid permit
prior to the passage of the bill, or
any development initiated prior to
ratification of the Act. Minor
development permits are in-
troduced at the city or county level
except where the local government
did not develop an approved im-
plementation and enforcement
program. In that case, the Secretary
of DNER is responsible. Major
development permits which are in-
troduced to the Mountain
Resources Commission aredefined
as any development which requires
permission, licensing, approval,
certification, or authorization from
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effectiveness of the two bills
any one of several State boards or
which occupies a land or water area
in excess in 20 acres; or which
contemplates drilling for or ex-
cavating natural resources on land
or under water or which occupies
on a single parcel, a structure or
structures in excess of 60,000
square feet. A minor development is
any developmentotherthanamajor
development.
Appeals of Permit Decisions
An appeal of a district commission's
ruling goes to the Environmental
Board, which reviews the case in a
quasi-judicial fashion excluding all
parties except the directly aggriev-
ed. The decision can ultimately be
appealed to the Supreme Court of
Vermont.
Minor development permit
decisions can be appealed to the
Mountain Resources Commission
by any person directly affected.
Major development applications are
initially introduced to the Mountain
Resources Commission. Any per-
son directly affected by the Com-
mission's decisions can bring final
appeal to the Superior Court of the
county in which the land is located.
Plans Required to Guide Development
Three plans are authorized by Act Land use plans can be developed by
250: an interim, a capability and the counties and cities, but it they
development, and a land use plan. choose not to, the Mountain
The State Planning Office drafts all Resources Commission has the op-
three plans. tion of preparing the plan. Both the
county and the Commission can
delegate some or all of its planning
responsibilities to the lead regional
organization for the region which
contains the county.
"The Vermont Environmental Control Act was never intended to be a
comprehensive tool to control all land use problems, only large and small scale
developments in unzoned communities."^^ The Act has been successful in this
respect by protecting the natural environment from the hazards of develop-
ment that have come to the attention of the Board. ^'^ The bill's effectiveness can
be attributed to the capability and development plan, the efficiency of the
district commissions, the stimulation of local zoning, and the strong commit-
ment of Vermont's citizens to land use planning.
The capability and development plan was designated to coordinate economic
development, promote the general welfare of the inhabitants, and reduce the
waste of resources which resulted from either excessive congestion or
scattering." The plan has had its intended effect on investment and
development by influencing location decisionsbefore they were crystallized
—
indicating where development should occur before an applicant was over-
committed on a high risk proposal.
By far the strongest positive factor in controlling development has been the
district commissions. Some state officials feared that the district com missions'
decisions would reflect their own prejudice or the popularity of the project.
Now most officials agree that district commissions have expressed a high
degree of technical competence. Facts show that the commissions are less
permissive in their permit enforcement than the Environmental Board, which
has been accused of underenforcement.
To counteract the Board's underforcement, an effort has been made to place
more restrictions on development and diffuse enforcement responsibility
through the implicit stimulation of local zoning and subdivision regulations.
The Act encourages local zoning in three ways;
1. The law must be applied to developments of over ten acres in
zoned towns and over one acre in unzoned communities.
2. Town plans have the force of law because a district commission
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may not issue a permit unless the project complies with local plans;
and
3. Local officials are made parties to state permit proceedings.
Another important reason that Vermont's Act 250 is a success is citizen
involvement. Vermont's citizens have always had a close association with their
relatively rural mountainous state once secluded from the "hustle and bustle"
of growth. The flood of recreation-seeking outsiders strengthened the
cohesiveness of the citizens, creating even more unity in Vermont's fight to
control development.
Vermont has always had active citizen involvement, attributable to its Puritan
heritage and the small villages that facilitate open discussion and debate in the
traditional town meetings. This activism was exploited by wise government
officials through the use of public hearings, opinion polls, and grants to
finance citizen involvement. Due to the efforts of a statewide environmental
group funded by the Ford Foundation, Vermont's citizens were involved in all
stages of the drafting and passage of Act 250.
It is difficult to speculate how effectively the Mountain Area Management Act
would function in North Carolina. From the previous comparisons of
administrative bodies and permit procedures, it is obvious that the institutions
are analogous enough to give North Carolina's Act a sturdy framework. All that
is needed is a strong commitment by the members of the Mountain Resources
Commission, county planning boards, and enforcement agencies to ensure a
strong land use guidance mechanism.
Yet very few of the local mountain people in North Carolina are organized and
actively involved in the passage of the Mountain Area Management Act. The
few public hearingsthat led tothe introduction of the bill in 1974 were meetings
of elites. The list of occupations of the individuals attending the hearings
sounded like a "Who's Who in the Local Community", with lawyers, real estate
men, doctors, and bankers comprising the largest percentage of attendants.
Consequently, there was not a true representation of the entire populace— in
stark contrast to Vermont.
The lack of local participation along with the desire to limit the appointment
power of North Carolina's first Republican Governor in recent years could have
led to the amendments that now require more local involvement. Another
reason for the incorporation of more local controls could be the growing
sectionalism in North Carolina. Increasing industrialization and urbanization
in the Piedmont has increased its affluence to the point that some citizens are
now mobile enough to use the poorer rural areas at both ends of the State to
recreate and escape the problems of urbanism. To assure a place to escape,
they want an environmentally-pleasing region; thus, they push for land use
controls. Local governments in Western North Carolina are rightly apprehen-
sive of such a gesture that is merely a veiled request to save the mountains
because of their recreational and scenic value.'"
Deceit in the request to preserve the mountains is illustrated by the fact that
only the North Carolina coastal and mountain regions have been encouraged
to accept region-wide land use legislation. An observer only needsto ridefrom
Charlotte to Durham on 1-85 to see that the Piedmont needs land use planning
more than the mountain region.
As a result, strong local control of the Mountain Resources Commission, the
main policy-making body that formulates the guidelines for land use planning
in the region, should make the bill extremely attractive to local governments.
The Commission, comprised mainly of local appointees, could guide
economic development to areas that would not disrupt the lifestyle and culture
of the region.
Vermont had no need for a regionally-oriented system because of the
homogenity of the state and the external origin of their development. In
contrast. Western North Carolina is faced with development originating both
inside and outside the State, and in both cases, local and outside interests
often conflict. No matter what the source, recreation development has proved
to be little if any benefit to the local economy. Consequently, recreation
conclusions
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development should be regulated along with other types of construction to
assure an adequate respect for nature and the desires of the local community.
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The concept of rehabilitation of criminal offenders in prisons seems
to be an unrealistic ideal based on simplistic assumptions about
causes of crime and a view of crime as a symptom of illness under the
medical model that calls for diagnosis and treatment. In summary,
there seems little hope for rehabilitation within any prison program
because of the influences of the prison environment on the offender.
The prospect for rehabilitation may be better outside the prison
setting if more careful planning, greater commitment to realistic
rehabilitation approaches, and perhaps a greater willingness to take
calculated risks on behalf of convicted offenders are part of the
rehabilitation effort.
The crucial question is who cares about rehabilitating criminals.
Traditionally, society's primary concern has been to separate the
offender from the community for the protection of ourselvesand our
property. In general, society does not care about convicted criminals
and has been unwilling to invest funds in appropriate facilities or in
modern programs.'
Juvenile corrections^ in North Carolina operates under the authority of the
Secretary of the Department of Correction and is administered by the director
of the Division of Youth Development. The juvenile corrections system is
comprised of the programs operation in seven institutions — five training
schools and two diagnostic and evaluation centers — throughout the State.
Upon commitment by the court to the Division of Youth Development, the child
is taken to one of the two diagnostic and evaluation centers, depending upon
his place of residence, where he spends an average of four to six weeks
undergoing testing, evaluation, and medical treatment, when necessary. After
completing the initial evaluation, the child follows one of four paths: he is sent
to one of the training schools designated for that age range and custody
requirement; he is conditionally released to his parents or guardian: he is given
intensive clinical treatment; or he is returned to his community for treatment,
which is dependent upon the availability of resources there.
^
In 1972, The Penal Study Committee of the North Carolina Bar Association
issued a report entitled, As the Twig Is Bent, recommending improvements in
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the juvenile justice system. The report found that 50% of the children
committed to training school should not be there and observed that "North
Carolina has the unenviable distinction of ranking first among all the states in
the number of child ren committed to juvenile training schools per capita. ""The
schools were called "dumping grounds" for unfortunate children where the
primary emphasis in most is custody, not rehabilitation.^
Since 1972, some changes have taken place in the juvenile corrections system.
The status offender, i.e., runaways, truants, etc., can no longer be committed to
training school without being first placed on probation by the court. ^ Under
State government reorganization, the former Board and Commissioner of
Youth Development were abolished and the powers were consolidated in the
Secretary of the Department of Correction. The Division of Youth Develop-
ment was re-organized to reflect this centralization of power, doing away with
the relative autonomy of the schools and their directors. A community-based
programs section was created in Youth Development to begin assessment and
planning for community-based treatment and greater utilization of neighbor-
ing communities and citizens.
From 1967 to 1975, Youth Development, which included eight training schools,
saw its budget grow from more than $4 million per year to nearly $9 million.'
While total cost continued to rise, the Department saw the reverse happen
regarding student population. As of April. 1975, student population had fallen
from a 1969 high of 2100 to approximately 980 students.^ The Division of Youth
Development estimates that it is spending more than $9000 a year to house,
feed, and care for each child sent to a training school.^
Presently, the system does not possess the capability to measure the
effectiveness of its treatment and supervision programs in curbing the return of
offenders back into the system. The Department of Correction predicts that
within the next year it will be able to document the recidivism rate for all
committed juveniles who are released from their custody and supervision.""
Only then will the system be in a position to assess the effectiveness of its
treatment programs, which have been so severely criticized as ineffective and
contributing to crime and delinquency in the State.
objectives of the system What are the objectives of the juvenile corrections system?
The North Carolina General Statutes state that the purpose of the separate
system of juvenile justice is primarily to protect the child from stigmatizationas
a criminal; thus, we have the origin of the term "juvenile delinquent." Indeed,
the law explicitly states that it should be
interpreted as remedial in its purposes to the end that any child
subject to the procedures applicable to children in the district court
will be benefitted through the exercise of the court's juvenile
jurisdiction, (italics added) (G.S. 7A-277)
The actions of the district court on behalf of children are:
intended to assure the protection, treatment, rehabilitation, or
correction which is appropriate in relation to the needs of the child
and the best interest of the State. (G.S. 7A-277)
The law is quite clear in its avoidance of the term "criminal"; it is remedial, not
punitive, in its intent.
Regarding the purpose and manner in which the State training schools are to
be operated, the statutes empower the Department of Correction
to provide the necessary custody, supervision and treatment to
control and rehabilitate . . . juvenile delinquents and thereby reduce
the rate and cost of . . . delinquency. (G.S. 7A-277)
The statutes provide no guidance to the system beyond these brief references
to purpose.
Within the Division of Youth Development, the major emphasis is increasing
the diversion from the system of those for whom a commitment to Youth
Development is inappropriate—the status offender, the emotionally and
physically handicapped, and the pregnant." The primary objectives of Youth
Development are: (1 ) reduction in the average length of stay in the training
school; (2) reduction in the number of runaway incidents; (3) reduction in the
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number of behavioral incidents; and (4) reduction in the rate of recidivism.'^
Youth Development plans to achieve these objectives through the implementa-
tion of its Student Management Program. "This program, designed to affect all
areas of a training school student's daily life, uses the behavior "contract"
approach. The student, together v^/ith a treatment team, sets goals for himself.
These goals then become the basis for his advancement in the program and
lead, eventually, to his release from the training school. This program v\/as
implemented in all the training schools in January, 1975. The emphasis in
Youth Development is on system improvement and maintenance. For reasons
which will be explored more fully in a later section, the development of
alternatives to institutionalization through community-based programs and
services are far from implementation.
Revised public and professional expectations of corrections have brought
about a transformation in its means and ends during the last several years.
Institutions were required, traditionally, to merely hold inmates until ordered to
release them. Now both the public and the correctional staff expect prisoners
to be, at least, no worse for the correctional experience, and, at most, prepared
to take their places in society without further involvement with the law. These
revised expectations have led to an awareness that corrections must be linked
to the community in every phase of operations.
It is widely agreed that the institutional model has not been successful in
curbing potential crime. Community-based corrections is considered by
theorists and practitioners as the most promising means of accomplishing the
changes in offender behavior that the public demands of corrections.'"
The term "community-based corrections" has been used to include all
correctional activities that take place in the community—from community
correctional facilities to traditional probation and parole. The concept has
been stretched to include a widening variety of treatment efforts, some of
which are "community-based" only in that they are less isolated and confining
than the traditional prison.
For purposes of this discussion, the term "community-based corrections"
refers to a facility, program, or service located near the juvenile's home or
family, which maintains community and consumer participation in the
planning, operation, and evaluation of the program. The program may include
medical, educational, vocational, social, and psychological guidance, training,
counseling, alcoholism treatment, drug treatment, and other rehabilitative
services.
A great deal of confusion about community-based corrections exists in both
the popular press and professional literature. It is not a panacea, nor is it a new
concept. It is an alternative to a system that is outdated, costly, de-humanizing,
and unsuccessful.
In a California study of the effects of criminal penalties, it was concluded that
since severe penalties did not deter more effectively, since prisons and training
schools do not rehabilitate, and since the criminal and juvenilejustice systems
are inconsistent and have little quantitative impact on crime and delinquency,
the best rehabilitative possibilities would appear to be in the community. '-This
reasoning is fairly typical of much current thinking in corrections, and it serves
to illustrate the kind of cognitive leap on which enthusiasm for community-
based treatment is founded. If our correctional institutions do not rehabilitate,
and if the stated goal of corrections is to reduce recidivism through integration
of offender and community, it seems irresistibly logical that treating the
offender without removing him from society will be more effective. Unfor-
tunately, while one may express the opinion that, since correctional in-
stitutions are not effective, then one might as well retain offenders in the
community, it cannot be assumed without adequately controlled research that
the best rehabilitative possibilities are to be found in the community.
The most rigorous research designs generally have elicited the finding that
offenders eligible for supervision in the community in lieu of institutionaliza-
tion do as well in the community as they do in prison or training school. When
intervening variables are controlled, recidivism rates appear to be about the
community-based corrections
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same. '^Robert Martinson, surveying 231 rehabilitation studies, concludes that
"with few and isolated exceptions, the rehabilitative efforts that have been
reported so far have had no appreciable effect on recidivism."" However, in
summarizing the research done on community-based programs, he notes that
On the other hand, there is one encouraging set of findings that
emerges from these studies. For from many of them flows the strong
suggestion that even if we can't "treat" offenders so as to make them
do better, a great many of the programs designed to rehabilitate them
at least do not make them do worse. And if these programs did not
show the advantages of actually rehabilitating, some of them did
have the advantage of being less onerous to the offender himself
without seeming to pose increased danger to the community. And
some of these programs—especially those involving less restrictive
custody, minimal supervision, and early release—simply cost fewer
program dollars to administer. The information on thedollarcostsof
these programs is just beginning to be developed, but the implication
is clear: that if we can't do more for (and to) offenders, at least we can
safely do less.'°
constraints Any plan to move in the direction of community-based corrections would
encounter some major obstacles which would impede implementation of such
a program.
Legal. (1) The Department of Correction is denied the legal authority to con-
solidate or close any of the training schools. Only the General Assembly has
the power to do so. While this provision of the General Statutes has not been
amended or changed, the General Assembly did adopt a special provision of
the Appropriations Act that gives the Department of Correction the authority,
subject to the approval of the Advisory Budget Commission, to redirect the
resources of the training schools to other programs within the Department,
should sufficient reductions in the population of the training schools be
effected.'^
(2) The Department of Correction lacks the legal authority to contract for
services and /or care with local, public, or private groups. This type of authority
is essential if the State is to be responsible for developing and coordinating
community-based services and residential programs for predelinquent and
delinquent youth. A bill that would give the Department this authority is
currently before the Legislature.
Administrative. (1) The Republican administration is without a political base
'of support in the overwhelming Democratically-controlled Legislature, to
which it must submit its requests for new programs and services.
(2) If attempts to close some or most of the training schools are successful in
overcoming opposition in the General Assembly and the special interest
groups, there still remains the problems of shutting down operations,
transferring personnel, and finding other productive uses for the vacated
schools.
(3) Until recently, the Division of Youth Development had no system of data
collection. A record-keeping capability is currently being developed, along
with a computerized method of storing social demographic data which will be
the base of the evaluation and research program.^"
Political. (1) As previously mentioned, the political dichotomy between the
administrative and legislative branches of government can be a serious
constraint to the implementation of policy and program changes when action
of the General Assembly is necessary.
(2) The district court judges of the State, who exercise original jurisdiction in
all juvenile cases, are a powerful lobby in the General Assembly. In the 1973
General Assembly, a bill that would have provided for specialization of district
court judges in juvenile cases was defeated primarily because of opposition by
the judges concerned.^' This is seen as a serious blow to reform of the training
school system in the State. In addition, these judges have been seen by many of
the advocates for community-based corrections as a stumbling block to
changes within the system.^'
(3) The training school system in North Carolina is firmly embedded in the
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minds of many citizens as the only acceptable way to deal with a delinquent
child. There are many reasons for this. First, the system has endured, in
virtually its present form, for over one hundred years. Second, most of the
schools have become a fixture in the local community; in fact, many of the
communities have come to see the schools as being somewhat under their
control, a belief the Department of Correction has worked actively to
eradicated. Third, the community is wont to see itself as a contributor to the
problem of the child in trouble; hence, there is the desire to rid the community
of the presence and influence of the young offender.
Budgetary. (1) The issue of the cost of financing a community-based correc-
tions system has not been adequately dealt with in this State. It is an issue that
should be at the heart of any proposal, and one that should be built into the
planning and evaluation processes of the Division of Youth Development.
Benefit-cost analysis, as a technique for assessing economic utility of a public
investment project, is part of established budgetary procedures in the field of
water resources. The RAND Corporation used benefit-cost techniques in the
expenditures analyses that it was doing for its client, the Air Force, thus helping
to firmly implant the technique as a tool for public expenditure analysis. Since
1960, many studies have appeared in other fields, including the social
sciences, seeking to apply techniques of benefit-cost analysis.
The literature on corrections reflects a growing interest in benefit-cost analysis
as a means of determining more systematically which correctional procedures
actually "succeed" in terms of return on funds invested. Adams reports that the
data from six controlled experimental projects, carried out between 1955 and
1967, permit greater precision in benefit-cost analysis." The use of "new
correctional costs" rather than recidivism rates, is taken as the primary index of
adjustment in the community. Adams' research suggests that the results of
further application of benefit-cost techniques to corrections might be
developed and used to achieve optimal performance of the system as a whole.
There are several reasons for introducing the monetary criterion into
correctional evaluation. First, we have the fact that many offenders who are
institutionalized are widely regarded as not in need of incarceration. No good
is served by the process. This means that corrections is being needlessly
inefficient, often to a great extreme. In essence, it is wasting scarce resources.
Second, there is wide belief that institutionalization of many and perhaps most
offenders is not only needless but also counterproductive; it is harmful to the
offender, his family, and the community. It reduces the offender's socio-
economic status and potential directly, and punishes his family and communi-
ty indirectly. 2^
Corrections may be described as an ill-advised use of resources, and the best
way of understanding it, from a public investment point of view, is to study it in
terms of resources expended and benefits received. Such a study is good not
only for understanding butalso for action. Lawmakers and policy makers find it
easier to make decisions on the basis of economic loss and gain than on any
other basis.
While recognizing that political considerations will always influence, if not
dominate the choices to be made in juvenile corrections policy and programs,
we can still move toward a more rational decision-making process; any gain in
rationality brings its own compensation in the form of greater social benefits
for a given dollar expenditure. This study of juvenile corrections in North
Carolina, then, is premised on the belief that applying objective criteria to an
evaluation of policy alternatives can clarify options and reduce reliance upon
ideological assertions, political horse trading and undocumented rhetoric.
Although there are many political factors that inhibit fully rational and explicit
policy deliberations, the present section sets forth anormativedecisionmodel
for determining a State juvenile correction policy. The model uses a rational
choice paradigm that assumes the end of decision making to be the
maximizing of the State's juvenile correction objectives, within existing
constraints. Under this paradigm, the selection of an optimum correction
strategy involves the following steps;
benefit-cost analysis:
a tool for decision-making
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Federally-sponsored study commissions have set forth a number of national
objectives for juvenile corrections. These multiple objectives fall into broad
economic, social, and environmental categories. North Carolina should
evaluate the work that has been done nationally and devise goals and
objectives that are responsive to the needs and problems of this state.
There are a range of correction programs and alternativecoursesof action that
may be combined in various w/ays to achieve the State's goals. Among the
available options are the use of intensive probation, group homes, foster
homes, youth services bureaus, "day care", and guided group interaction
programs.
In practice, there are constraints— political givens, institutional w/eakness,
statutory and other legal provisions, limitations on physical resources, and
budget ceilings—which delimit a set of feasible alternatives and the success
with which each can be pursued.
The implementation of each alternative generates a stream of costs and
benefits that accrue over time. For comparative purposes, programs are
implemented on a pilot basis using experimental or quasi-experimental
research design methods calulating benefits and costs
A rational choice of a correctional program requires the selection of the
strategy alternative for which the net value is highest.
The juvenile correction system in North Carolina is at a critical point in its
history. There is dissatisfaction with the present system—a feeling of growing
concern that something must be done to re-work it, to make it respond to the
needs and problems of those young people who are placed in it by the court.
This interest in changing the system exists at all levels— private citizens,
special interest groups, and professional organizations. Local, state, and
federal governments have all expressed their concern that the present
emphasis on institutionalization give way to a more humane, effective and,
indeed, economically efficient method of dealing with the juvenile offender in
our society.
Because of the experimental nature of all corrections programs, benefit-cost
analysis must be built into the evaluation phase of the planning cycle. The
Department of Correction is gearing up for data collection and analysis and
has built up a strong research and evaluation staff. It is at this point that benefit-
cost analysis could be built into evaluation efforts within juvenile corrections.
For in a society where most people-changing programs are seen as impacts
upon resources as well as upon persons, benefit-cost analysis is likely to
become increasingly important in program evaluation.
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by Winston Harrington
The term "land treatment" refers to a family of wastewater disposal
technologies in which the effluent is deposited onto the land rather than
discharged into the surface waters. In such a system, the land itself assumes
some of the treatment function, with the soil and its vegetative mat acting as a
giant filter, capturing or decomposing pollutants while the water itself
evaporates or percolates to groundwater.
Although land disposal methods were at one time fairly common in the United
States, they fell into disuse around the turn of the century and were replaced by
the treatment technology still most common today: primary treatment
(screening and settling), often followed by secondary (biological) treatment,
with the effluent ultimately discharged into surface waters. At this time, the use
of land treatment is largely confined to the Southwest (425 or 493 land
application sites in the United States).'
It has been recognized for some time that conventional secondary treatment
may not meet the increasingly stringent limitations on the effluent discharged
into receiving waters. Until recently, the usual response has been to plan for
even more extensive chemical and biological ("tertiary") treatment before
discharge. However, the enormous expense involved in these treatment
alternatives has prompted a re-examination of land application methods, and it
has been found that land treatment often enjoys a clear economic advantage
over "conventional" advanced waste treatment systems. At the same time,
though, other implications of land treatment methods are not so clear. This
essay is a brief comparison of land treatment and conventional advanced
waste treatment; it invites planners to consider the possible effects of land
application on community land use.
Four steps are involved in the land treatment process:
1. Pretreatment. Pretreatment destroys pathogens and reduces the suspend-
ed solids concentration of the wastewater. Excessive solids concentrations
tend to blanket the soil, reducing permeability and leading to anaerobic
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conditions. Also, wlien wastewater is applied to the land by spray irrigation,
spray heads may easily become clogged. Although some states require that
secondary treatment precede the application of the wastewater to the land, the
pretreatment functions cited here can be fulfilled by settling followed by
disinfection. "There is no justification at this time for requiring that influent to
the land application system receive secondary treatment."^
2. Storage. A land application facility must suspend operations when the
ground is frozen or wet. Accordingly, there must be a reservoir for storage
during periods of inclement weather. An alternative to storage which may be
applicable in some situations isto allowthedischargeof effluent into receiving
waters whenever it cannot be applied to the land. Since such discharges would
be made only during periods of high flow or low temperatures, environmental
damage would not result unless there was a potential for buildu p of cumulative
pollutants.
3. Land Application. The oldest and most common approach to land treatment
is irrigation, the discharge of effluent onto the land to enhance plant growth.
Water removal is accomplished mainly through evapotranspiration and
percolation, and for this reason, a moderately permeable soil is desired.
Wastewater constituents are removed in the top few inches of the soil and
either accumulate there or are taken up by plants. Effluent can also be applied
to the land by means of an overland flowsystem, which consists of a perforated
pipe at the top of a moderate slope (2-6°) and a trench to collect the renovated
wastewater at the bottom of the slope. Wastewater constituents are captured
by the vegetative mat, not the soil matrix, so this approach is ideal for
impermeable soils. Most of the water evaporates or is taken up by plants,
though a small amount may run into surface waters. Overland flow is a new
technique, and not much is known about the degree of renovation which can
be expected. However, its performance in industrial applications has been
promising.^
4. Crop Removal. Crop removal is important in a land treatment system
because the value of the crop will provide a return which can be applied against
the cost of the system. Moreover, if crops are not removed, some wastewater
constituents taken up by plants would accumulate in the soil, eventually
resulting in system overload.
The cities of Durham and Chapel Hill, North Carolina, are currently preparing a a cost comparison
joint "201" plan for the construction of municipal wastewater treatment
facilities. When completed, these treatment works will serve Chapel Hill,
Carrboro, and the southern half of Durham. One alternative being considered
is the construction of a single regional plant just south of Durham, discharging
into New Hope Creek. If this alternative is selected, the plant will open in 1980
with a projected flow rate of 12 mgd, increasing to 21 mgd by the year 2000. In
this section, we want to compare the estimated cost of such a plant with the
estimated cost of a land treatment facility of comparable size.
In making this comparison, we will assume a discount rate of 7%; this is actually
being used in the Durham-Chapel Hill study and is what the Environmental
Protection Agency recommends for all 201 and 208 projects.^ Furthermore, we
will assume that for discharge into surface waters, the ultimate oxygen demand
of the effluent cannot exceed 15 mg/1, suspended solids cannot exceed 15
mg/1
,
and phosphorus concentration cannot exceed 1 mg/1 . Studies indicate
that such stringent discharge limitations are necessary in order to avoid a
deterioration of water quality if the B. Everett Jordan Reservoir is ever filled.^
Achievement of these discharge limitations requires secondary treatment,
followed by nitrification and phosphorus removal; these processes define
"secondary treatment" for the purposes of this evaluation.
For the land treatment alternative considered here, the site now being
considered for the regional plant will be used for pretreatment, which will
consist of settling and screening the incoming wastewater, followed by
disinfection. The application site itself is located about four miles south, near
the junction of Durham, Orange, and Chatham Counties. This is a rural area,
sparsely populated, about half forest and half farmland; it is assumed that
spray irrigation will be used on the farmland and overland flow on the forested
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areas of the site. The assumed application rate is tv^^o inches per weel<, a
representative figure.*^ At two inches per week, a one-mgd flow requires about
130 acres. Therefore, to meet the 22-mgd flow requirements of the year 2000',
about 3,150 acres will be needed for application. An additional 300 acres will be
needed for a buffer zone around the site, "and it is assumed that for storage, 300
acres will be required. This gives a grand total of 3,150 acres necessary to
handle the flow anticipated in 2000. This is a considerable amount of land and
suggests that a constraint may be imposed on system size by an inability to
assemble contiguous parcels of suitable land of the requisite area (on the other
hand, the tvluskegon, Michigan system covers 15,000 acres!^).
The source of cost information for tertiary treatment is a 1973 study of waste
treatment alternatives for Chapel Hill, prepared by Lamb et al.^° In this study,
detailed cost estimates for secondary treatment, plus nitrification and
phosphorus removal, were given for flows of 7, 15, and 50 mgd. Interpolation
was then used to get costs in the 12-21 mgd range for this comparison.
Since there are so few land application facilities in operation, estimation of
land treatment costs is more guesswork than anything else. The principal
source of information used here is a study done for EPA by Metcalf and Eddy,
Inc., "Water Treatment and Reuse by Land Application."" In this report, cost
estimates of transmission, pumping, site preparation, distribution equipment,
and operation and maintenance were made for hypothetical one-mgd land
treatment facilities of various types. With some minor changes, these cost
estimates are used here by assuming constant returns to scale (for land
treatment, unlike other waste disposal technologies, this is not a bad
assumption).
Two other important assumptions need to be made before the cost of land
treatment can be computed. First, it was observed earlier that salable crops can
be grown on land application sites; the net benefits of such sale are assumed to
be 5$ per 1000 gallons of effluent applied. Actually, experiments at Penn State
have shown returns often in excess of this figure.'^ The second assumption is
that land prices in the disposal area are $1 ,000 per acre. A check with local real
estate agents in 1973 showed this to be about the market price. '^
The table below displays the cost differential between tertiary treatment and
land treatment under the assumptions presented above. Evidently, implemen-
tation of a land treatment system for Durham-Chapel Hill would result in a
substantial savings (about 22%) over "conventional" tertiary treatment.
Furthermore, there are some economically attractive features of land treat-
ment which are not brought out by this example. It was mentioned earlier that
land treatment technology is not nearly as subject to economies of scale as are
conventional technologies. Thus, for small communities, land treatment could
offer an even greater economic advantage than it does in this rather large
system. In fact, the saving could exceed 40<t per 1000 gallons for systems with a
flow smaller than one mgd."
An important reason for the difference in scale economies is that conventional
advanced waste treatment processes, unlike land treatment, require a good
deal of chemical or biological expertise, regardless of size. When expertise is
not available, the waste treatment plant is operated at far below design
efficiencies. This has been a very common occurence in the United States and
was one of the main concerns of the Congress in drafting the Federal Water
Pollution Control Act Amendments of 1972.'^
For simplicity in this example, it was assumed that all capital outlays had to be
made at once, at the beginning of the planning period. This is, of course, not
strictly true for either tertiary or land treatment. However, tertiary treatment
systems can only be expanded in comparatively large increments, for to do
otherwise would sacrifice scale economies. A land treatment system thus
allows the postponement of capital expenditure, largely avoiding the construc-
tion of facilities which will never be needed if growth projections do not
materialize.
There is still another advantage of land treatment whose importance is difficult
to judge at this time. Surface-water discharge systems which achieve a high
degree of waste removal are heavily dependent on chemical additives; the cost
of the chemicals is a major component of operating costs for such systems. If,
as seems likely, we are entering an era of frequent material supply shortages,
prices of these ancillary chemicals may increase drastically over the life of the
project. If so, projections of future operating costs may be grossly un-
derestimated.
The reliability of the comparison presented in the table is dependent on the
goodness of the assumptions, some of which are highly suspect. From an
economic standpoint, the most critical assumption is that of an application
rate. If the rate were one inch per week instead of two, for instance, the cost
advantage of land treatment over tertiary treatment in this example would
entirely disappear. The reason for the importance of the rate assumption is
clear enough: the application rate is inversely proportional to the amount of
land required, which in turn determines the requirements for transmission
equipment and site preparation.
In a well-designed system, the application rate is set as high as possible such
that no constituent of the wastewater appears in quantities exceeding the
assimilative capacity of the environment. Each constituent gives rise to a
loading constraint, and the smallest of these is then the upper bound for the
application rate of the system. Right away, then, the loading rate may depend
on the characteristics of the effluent. This may mean that stiff pretreatment
standards, as specified in Section 307 of the 1972 Amendments, must be
imposed on industries which discharge into municipal land treatment systems.
For each constituent, the constraint also depends on the approach to land
treatment employed, farming practices used, crops selected, etc., as well as the
natural variables of soil type, climate, and slope. The fate of materials applied
to the soil is often poorly understood, and hence many of the loading
constraints are only crudely known, especially with respect to long-term
effects or effects on groundwater. Nonetheless, it appears as though land
treatment systems in Piedmont North Carolina will be limited by the hydrologic
constraints.
Whenever the hydrologic capacity of the system is exceeded, runoff or
ponding will result. Runoff may transport nondegradable pollutants to
receiving streams (or degradable pollutants before they are degraded),
partially defeating the purpose of the land treatment system. The impact of
ponding is more serious mainly because anaerobic soil conditions may be
created. Not only can decomposition in an anaerobic environment cause
nuisance odor problems, but the population of aerobic bacteria in the soil can
be eliminated. When this happens, it may take weeks to reestablish a normal
environment, during which time the waste stabilizing ability of the soil filter is
severely impaired.
For a spray irrigation system, most of the water applied is removed by
evapotranspiration and percolation, while for an overland flow system, the
principal removal mechanisms are evapotranspiration and runoff after filtra-
tion. For both approaches, then, evapotranspiration is very important. Due to
the strong seasonal component of the evapotranspiration rate (the actual rate
in July exceeds that of January by about three times in this region), much
higher application rates are feasible in the summer than in the winter.
To allow for this circumstance, there is a continuum of system designs: at one
extreme, establishment of a constant application rate low enough to be
maintained throughout the year, while on the other, impoundment of the
wastewater to take full advantage of the high summer rates. In theory, the
proper point on this continuum is a solvable problem but one which requires a
vast amount of information: on soil, bedrock, vegetative uptake rates, potential
evaporation rates, etc. Still, in view of the costs involved, one would expect that
a large payoff would attend the solution.
As noted, environmental damage can result when any wastewater constituent
exceeds the capacity of the system. For example, accumulation of heavy
metals in concentrations toxic to plantsortotheanimals which consume them
may result upon prolonged exposure of the soil to wastewater. '« Or leaching of
nitrates into groundwater may lead to concentrations in excess of safe drinking
water levels." For these concerns and others, a great deal of research is
environmental impacts
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needed to determine the long-term environmental impacts. To be fair,
however, it must be pointed out that a correspondingly large amount of
research is needed to determine the effects of prolonged discharge of effluent
into receiving water, even after advanced treatment.
Besides loading considerations, land treatment has a number of other
potential environmental impacts: bacteriological impacts, effects on
microclimate, stormwater runoffs, and interruption of the natural water cycle.
Limited space does not permit a discussion of each of these effects, but let us
turn briefly to the bacteriological and water cycle impacts.
In a land application system, people may come into contact with disease
organisms in two ways: wind transport of aerosols from irrigation spray and
human consumption of sprayed produce. Historically, the danger from
aerosols has proved to be surprisingly small. In the large Berlin and Paris
sewage irrigation systems, for example, only one incidence of disease due to
aerosol transport has ever been suspected since the system was instituted.'^ In
Tallahassee, the incidence of disease in their land treatment system is less than
that of city employees as a whole. '^ Moreover, the danger of aerosols from
spray irrigation is not terribly different from the danger to people living near
trickling plants, and there have been few reports of illness due to trickling filter
plant aerosols.
The danger from human consumption of sprayed crops seems to be more
possible. In Israel, there was evidence that a cholera epidemic was traceable to
spray irrigation of crops consumed by humans, and to be safe, most authorities
recommend that crops from land disposal systems be consumed by animals
only. Most states which regulate land treatment systems require this, and as a
result of their experience, Israel has also instituted this policy. 2°
Land treatment can also have an environmental impact if the water cycle is
interrupted by diverting it from its natural destiny. Suppose a water supply for a
city is formed by an impoundment on a stream. If that city discharges its
wastewater back into the stream below the impoundment, then there is a
comparatively small loss of volume; that which is taken from the stream is
returned to it. If the city now changes over to a land treatment system, much of
the water removed from the stream evaporates, and the resulting deficit could
have a devastating effect on the stream ecosystem at low flow unless it is
compensated for by flow augmentation.
This effect can cut both ways, depending on the water supply source.
University Park, Pennsylvania, obtains its water from wells. When a land
treatment system was opened there in 1964, the natural hydrologic regimen
was restored instead of interrupted, with groundwater aquifers being recharg-
ed by the renovated wastewater. Officials report that the level of the water table
has now stabilized, whereas previously it had been dropping rapidly.^' The
groundwater recharge potential makes land application a particularly attrac-
tive treatment option in the costal regions of North Carolina, where
groundwater supplies are very common. Along the coast, land application can
prevent salt water intrusion into freshwater aquifers, while further inland, land
application may partially neutralize the impacts of growing urbanism and
phosphate mining on the water table. The sandy coastal soils would allow high
application rates, and inf act there may be a danger from soils which are foo
permeable. If infiltration is too rapid, then the wastewater could pass through
the soil filter before renovation is complete, with a consequent pollution of
ground water.
social impacts Land treatment may impose real social costs on the residents of a community
due to the enormous amount of land required. These costs, moreover, will be
borne disproportionately by those living in the vicinity of the application site.
For example, if we assume a site density of 50 people per square mile (about the
average for Chatham County), the 3700-acre land requirements of the
Durham-Chapel Hill example discussed earlier would require the forced
relocation of abouth 300 people. In addition, those living near the site may find
their property values lowered to reflect public distaste for waste treatment
operations. As a result, one can visualize significant public opposition to land
application, similar perhaps to the furor raised over the location of a sanitary
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landfill.
Both forms of opposition were evident during thie land acquisition stage of the
Muskegon County, Michigan, project. Residentswithinthesite denounced the
"Communist land grabbers," while elsewhere in the community a number of
signs went up proclaiming "sewer city."" Nonetheless, these problems were
overcome in spite of the project's colossal size.
The Muskegon experience suggests several avenues for overcoming public
opposition. First, the public needs to be educated on the degree of health risk
involved in a land treatment program. Public fears are probably greatly
exaggerated. Second, the agency in charge should be very careful in
relocating institutions of particular sentimental concern, such as schools,
churches, or cemetaries. Third, local political leaders should be firmly
committed to the project. Fourth, relocatees should at all times be treated
generously and fairly. Though this may increase land costs somewhat, the land
acquisition process will be speeded tremendously.
As noted, land treatment often offers a substantial economic advantage over conclusion
surface dishcarge systems in situations where advanced treatment is required.
Prior to the passage of the 1972 Amendments, economic advantages were not
perceived by local communities, because the cost of acquiring the land was not
covered by federal grants made under the old Water Pollution Control Act. This
meant that land treatment was discriminated against in favor of more capital-
intensive methods. In the 1972 Amendments, the term "treatment works," for
which federal grant monies could be used, was redefined to include "site
acquisition of the land that will bean integral partof the treatment processor is
used for ultimate disposal of residues resulting from such treatment. "^^
The 1972 Amendments also require that recipients of waste treatment
construction grants consider alternative waste management techniques and
apply the "best practicable waste treatment technology. "^^ EPA's recently
published draft guidelines for determining BPWTT^'' are quite favorably
disposed to land treatment; in fact, these guidelines state that land treatment is
the method of choice unless the evidence is clear that an alternative is superior
in a given situation. These two aspects of federal policy should combine to
make land application much more acceptable to local communities, and a
rapid proliferation of land treatment sites is to be expected.
It is apparent from reading the guidelines and the 1972 Amendments that the
federal decision to embrace land treatment was based entirely on cost-
effectiveness criteria and on a commitment to encourage recycling as a
national policy. Beyond a tacit assumption that the market value of the land
would approximate social costs, the potential effects on community land use
were evidently not considered. It should be clear, however, that a land
treatment system may have a profound effect on land use, but not necessarily a
detrimental one, especially if the community is prepared for it.
As planners, then, it would be appropriate for us to consider how land
application might affect land use. For example, a land treatment site may be
located in such a way as to affect the direction and intensity of growth. In
addition, perhaps we should begin to investigate ways in which land treatment
might be used in concert with other local objectives. Two examples will be
given here. First, the land treatment site could be used as a park or public open
space, as long as appropriate provisions to protect the public health were
made. This is one alternative to using the site for agriculture, and in fact treated
wastewater has been used to irrigate Golden Gate Park in San Francisco."
Secondly, a commercial airport could be surrounded by a land treatment site
instead of residential development. Such social or land use criteria for location
of the application site may conflict in some cases with economic or
environmental considerations, but they should be part of the decision-making
process.
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by Arthur Cooper and Stuart George
"In recent years the coastal area has been subjected to increasing
pressures which are a result of the often conflicting needs of a
society expanding in industrial development, in population, and in
the recreational aspirations of its citizens. Unless these pressures are
controlled by coordinated management, the very features of the
coast which make it economically, esthetically, and ecologically rich
will be destroyed. The General Assembly therefore finds that an
immediate and pressing need exists to establish a comprehensive
plan for the protection, preservation, orderly development, and
management of the coastal area of North Carolina."
COASTAL AREA MANAGEMENT ACT OF 1974
Legislative Findings and Goals
Born of necessity and molded in perseverence, the Coastal Area Management
Act of 1974 is perhaps the most comprehensive piece of environmental
legislation ever forged by the North Carolina General Assembly. After several
years of study and deliberation outside the legislative corridors, the concepts
of regional land use planning and resource management for the coast were
introduced during the 1973 session of the General Assembly. Unsuccessful in
that year of political transition, the bill was redrafted and reintroduced on the
second day of the following session; it was ratified, after a series of dramatic
twists and turns, on the day prior to adjournment.
The concept of coastal resource management in North Carolina began to take
shape in the mid-1960's. With rapid development increasing pressure on the
lifestyle, resource base, and economic well-being of the area, consecutive
legislative sessions drafted and approved bills dealing with coastal property
ownership, dune protection, and dredge and fill operations. In 1969, the
legislature instructed the Commissioner of the Division of Commercial and
Sports Fisheries to formulate legislative recommendations for a comprehen-
sive plan to protect and manage North Carolina's estuaries. A special
committee of State and local officials, knowledgeable about coastal resource
problems, assisted the Commissioner in this work, and it produced the
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framework for the Coastal Area Management Act. The Act was revised
thoroughly several times, tempered by public hearings and lengthy committee
debate, and amended during hours of tense floor debate.
The duties in the adopted bill are twofold: immediate land use planning by
local governments for the entire twenty-county coastal area and a program of
coordinated resource management to effectively utilize the decreasing supply
of natural resources and the limited supply of investment capital available to
the coastal area.
The legislation establishes a quasi-judicial body of private citizens, the fifteen-
member Coastal Resources Commission, within the Department of Natural
and Economic Resources (DNER), to supervise the Department staff in
coordinating and directing the implementation of the Act. Most of the members
are nominated by county or municipal governing bodies in the coastal
counties. The Act empowers the Governor to select twelve people from the list
of local nominees, plus three additional members at his discretion.
Commission members must have experience in certain areas of expertise:
commercial fishing, wildlife or sports fishing, marine ecology, coastal
agriculture, coastal forestry, coastal land development, marine-related
business, engineering, conservation, finance, and local government. The
purpose behind the selection process is not to offer a representative for each
interest group, but to provide expertise from each of the functions which
orchestrate the coastal area lifestyle.
The bill has a number of requirements which are apportioned between State
government and local government in a clearly specified and carefully-tuned
fashion. Perhaps the key feature of the bill is its statement that the
responsibility for land use planning rests with local government; State
government is to provide general standards and play a coordinating role. The
basic provisions of the bill are as follows:
1
.
Criteria for definition of the coastal area are specified. Any county adjacent
to or bounded by the Atlantic Ocean or any coastal sound is included in the
coastal area. Application of these criteria producesalistof twenty counties
in the coastal area.
2. The Coastal Resources Commission is established.
3. A Coastal Resources Advisory Committee, composed of representatives of
state agencies, professional groups, and local government representatives,
is established to advise the commission and State government during the
planning process.
4. A comprehensive program of planning by local governments is mandated.
The Commission must prepare asetofguidelines, consisting of statements
"of objectives, policies, and standards to be followed in the public and
private use of land and water areas within the coastal area." Local
governments must base their planning on these guidelines.
5. The Commission is empowered to designate certain geographic parts of
the coastal area as areas of environmental concern (AEC's) — areas where
environmental or social conditions require that care be exercised during
development. Areas that may be designated as AEC's include marshes,
estuarine waters, renewable resources areas, fragile or historic areas,
public trust areas, hazard areas, and areas impacted by key facilities.
6. Once an area is designated as an AEC, a permit must be obtained from the
Commission before any development is carried out therein. This provision
insures that a maximum degree of care will be exercised during develop-
ment. A plan for coordinating existing State permit programs in the coastal
area must also be developed to assure conformity in their administration.
The Commission and the DNER have moved ahead rapidly in implementing
this legislation. The Commission was appointed in early July, 1974, and has
met monthly since. Planning guidelines were drafted by the Office of State
Planning during the summer, subjected to extensive review by local govern-
ment and interested citizens during the fall, and approved by the Commission
on January 27, 1975. Recommendations for interim areas of environmental
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concern were prepared by the Department and subjected to six public hearings
during late August and early September, 1974. During October, 1974, each
local government in the coastal area signified its desire to carry out its own
planning under terms of the Act. Criteria for planning grants to local
governments by the DNER were prepared during the fall and, in early January,
1975, the Secretary of DNER announced planning grants to twenty counties
and forty-two municipalities totalling almost $700,000. These funds come from
State appropriations, a grant from the Office of Coastal Zone Management, the
Department of Commerce, and other regional planning funds available to
DNER.
Land use planning is underway in all of the counties. By November 23, 1975,
each city and county preparing a plan must submit it for review and comment
by the Coastal Resources Commission. The work is being done under
guidelines which were approved by the Commission in January, 1975. These
guidelines set uniform standards and specifications for all land use plans and
recommend a time frame for carrying out planning activities. Specifically, each
plan must catalog the natural and economic resources of the planning area and
must contain a statement by the citizens of their goals and objectives for their
community. A land use map must be prepared by the professional planners,
and a land classification map must be included in the final plan.
Most of the effort will be concentrated at the county level, but all county plans
will incorporate municipal land use plans from the beach towns and larger
inland towns. To insure coordinated planning, the Act allows for municipal
planning to be integrated into the county-wide planning in a variety of ways. All
beach towns and inland communities that enforce a zoning ordinance,
subdivision regulations, and the State Building Code are entitled to submit
land use plans directly to the Coastal Resources Commission. The Act allows
other communities to offer recommendations to the county planning board or
to actually haveresponsibility delegated from the county for planning activities
within the community.
Completion of the local government planning and plan approval by the
commission prior to the November 23, 1975, deadline may prove very difficult.
Consequently, thought is being given to extending the planning and im-
plementation deadlines contained in the Act. Legislation to this end will
undoubtedly be considered by the 1975 General Assembly.
Of the thirty states that have an ocean or Great Lakes shoreline, at least twenty-
seven have coastal zone management programs in effect or under develop-
ment. However, the North Carolina program has been labeled one of the best
programs in the nation by the United States Department of Commerce. Two
reasons for its quality are the network of mutual cooperation levels of
government and the role delegated to the public in shaping the future of the
region.
Throughout the journey of the coastal area management concept from the
study commission drafts, through public hearings and legislative debate, each
turn was marked by further decentralization of responsibility and a greater
involvement of all levels of government. The larger the responsibility placed in
the bill, the greater the dispersion of control. Initial discussions of the
management program placed a heavy burden of authority and control with the
State. First, the regional advisory commission evolved; then, a citizens
commission with the power of initiative and control emerged in the final
legislation. The Advisory Council provides additional expertise to the Commis-
sion and serves as a liaison between local and State government and the
Commission. In addition, the provision in State law which prohibits dual office-
holding was bypassed so that local government representation could be
achieved on each of these two groups.
Not all of the coordination and cooperation was legislated. While the Act
required the Coastal Resources Commission to produce aset of guidelines for
local planning, the Commission has gone a step further. On its own initiative,
the Commission authored an "Introduction and Summary" to its proposed
guidelines, which first pointed out the role of the "citizen-planner" in the
implementation of the Coastal Area Management Act. In the words of that
role of the citizen planner
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document, published last fall:
"The purpose of these State Guidelines is to assist local governments in each
of the 20 coastal area counties with preparation of their own individual land use
plans.
"Each county and each city or town within a coastal county is encouraged to
develop a plan which reflects the desires, needs and best judgment of the
citizens residing within its boundaries.
"When completed, these 20 individual county land use plans will form the basis
for a 'comprehensive plan for the protection, preservation, orderly develop-
ment, and management of the coastal area of North Carolina,' which is the
primary objective of the Coastal Area Management Act of 1974,
"It is, therefore, essential that each of the municipal plans and each of the 20
county plans not only take into consideration the geography, the economy and
the traditional life style of the local area, but is also in harmony with the plans
developed by the other 19 coastal counties.
"In this way the people of the coastal area, working through their local officials
and with the assistance of professionally trained specialists, can realize the
goals of the Coastal Area Management Act of 1 974— To insure the orderly and
balanced use and preservation of our coastal resources on behalf of the people
of North Carolina and the nation.'
"
To maximize the role of the citizen-planner in the short time allocated for
preparing land use plans under the Act, the Coastal Resources Commission
has also produced and distributed an appendix to the local planning guidelines
entitled, "Handbook on Public Participation." Significantly, when the pamphlet
was first conceived, it was entitled, "Handbook for Elected Officials on Public
Participation," but the Commission felt that the thrust of the planning effort
should originate at the grass roots level and proceed upward through the local
planners and planning board, the local governing board, and the lead regional
organization before reaching the commission. So the pamphlet was widely
distributed to as many people as possible from the various geographical,
occupational, and ethnic categories within each planning district.
The public participation appendix addresses itself to the first half of the
planning process: the collection of data and the statement of community goals
and objectives for the development and lifestyle of each community. Accor-
ding to the local planning guidelines, each plan must not only state these facts
and opinions, but include how they were collected and evaluated. The preface
to the handbook places the input requirements into perspective:
"There are two basic steps in getting citizens to participate in the land
use planning process.
"The first is information—making sure that the individual un-
derstands the problems and the procedures.
"The second is involvement—getting the individual to take an active
part in evaluating present land uses and planning for future land
uses.
"In order to secure effective and widespread public participation, it is
necessary to give equal emphasis to both steps on a continuing
basis, for it acomplishes little to inform the citizen without en-
couraging him to participate in the planning process, and even less
to get him involved if he is not informed."
Most of the informational routes listed in the handbook are the traditional
outlets such as mass media, a speakers bureau, and a direct telephone line into
the commission offices. However, the involvement methods are quite am-
bitious. Among the recommendations are the establishment of county-wide
citizens advisory committees, a network of community advisory councils, and
a sub-stratum of neighborhood advisory groups for urban areas. Membership
composition can be arranged by social or occupational basis; appointments
may be made by the city or county planning board or by the city council or
board of county commissioners.
The liaison function is the major role for the citizen advisory board at any level.
Members of the board act as carriers for information from the planning board,
and they collect ideas and data from the public and return this information to
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the planning board.
Attracting a citizen army of this type and expecting a meaningful flow of
communication would ordinarily meet with marginal success at best. But given
the excitement generated over the legislation and the awareness of the Act's
importance to the property values and future lifestyle of the coastal area,
creating grass roots interest has not been a problem in the counties that have
begun their citizen participation programs.
Citizen involvement will peak in these last few months before the actual lines
uniting the summary of data with the statement of goals and objectives will be
drawn on paper. Land use maps for the coastal area counties will outline
alternatives for developing each community's resources in line with that
community's aspirations. To supplement the land use maps, a land classifica-
tion system has been developed for statewide application. Each land use plan
will include a land classification map that shows the five basic applications of
land: agricultural, rural or crossroads communities, urban areas, urban
expansion areas, and conservation lands such as floodplains, forests, parks,
wetlands, dunes, beaches, and other areas where development should be
controlled or restricted.
The conservation areas that will appear on land classification maps in the
coastal area counties will correspond very closely with the second major
responsibility of the Coastal Resources Commission under the Coastal Area
Management Act— the designation of areas of environmental concern. In line
with federal coastal zone management legislation, the North Carolina Act
provides for recognition of such important areas. These are areas that are
biologically fragile, subject to severe alteration from nature, or are significant
for cultural or historical reasons. To provide for the protection and orderly
development in areas designated as AEC's, the Act calls for a coordinated
permit system for all land-disturbing activities occurring in one of these areas.
Existing legislation already requires a permit from any one of a variety of
government agencies for many such activities. When the areas are designated
by the Commission during 1975 and 1976. the permit coordination re-
quirements of the Act will, hopefully, make it more straightforward to obtain
necessary authorization for most developments either from the Coastal
Resources Commission or the local government.
When the coordinated permit system is in effect and land use plans are in
operation, the progress of 20 eastern North Carolina counties will have
switched from pressure-oriented haphazard development to planned and
monitored self-control. A companion bill dealing with the problems of the
western mountain counties of North Carolina is under study by the 1975
General Assembly. As with the Coastal Act, this legislation will respond to the
needs and opinions of the citizens on a regional basis. It will point an eye and
ear toward the positive and negative effects of outside influence on the
development of the region.
The time for regional planning and management is now. With the increased
demands placed on our resources by our complex and mobile society,
managing renewable and non-renewable resources and obtaining the op-
timum benefit from our limited capital is a challenge we must accept. Land use
planning programs such as the Coastal Area Management Act provide
mechanisms whereby the use of our natural resources can be balanced by their
preservation, the rights of one citizen to use his property can be balanced
against the effects that use will have on the rights of other citizens, and the
economic needs of present generations can be balanced against the need to
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The impressive growth of economic activity in the State of North Carolina since
World War II has been accompanied by a rather disappointing performance in
per capita personal income. It now seems apparent that the rapid rate of
closure between North Carolina and the rest of the United States in per capita
personal income has declined in recent years. Further, economic projections
indicate that North Carolina will likely continue to experience little growth in
per capita income relative to the nation.'
Per capita personal income is perhaps the most widely accepted and applied
social indicator of the quality of life in a region. While per capita income is
primarily an economic indicator, both economic and non-economic variables
may affect its level. For example, high dependency ratios reflect a relatively
lower percentage of the population in working ages and tend to depress per
capita income. The labor force participation rate and the unemployment rate
account for that part of the working age population actually employed.
Together these factors determine the proportion of society employed in the
economy. Earnings received in exchange for labor service account annually
for more than four-fifths of total personal income in North Carolina, the
remainder being composed of proprietors' income, property income, and
transfer payments.
While the factors mentioned above are influenced by social, cultural, and
institutional forces which constantly change over time, a firm understanding of
the current position of the economy is prerequisite to any successful
intervention. To this end, the factors currently accounting for the difference in
average earnings between North Carolina and the nation as a whole will be
examined. This difference is defined as the earnings gap. The earnings gap
may be considered a product of two distinct effects.
First is the industrial mix effect, which accounts for that part of the earnings
gap attributable to the differences in the distribution of United States and
North Carolina workers among sectors of the respective economies. If the
North Carolina economy contained a disproportionately large amount of low-
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paying industries, there would be an earnings gap even if all North Carolina
employees received the average United States earnings for their respective
industries. The second effect is the local effect, vi/hich accounts for the
proportion of the earnings gap accounted for by employees in a North Carolina
industry receiving earnings different than the national average for the same
industry. Through a modified share analysis, the relative contributions of the
two effects to the North Carolina earnings gap may be analytically separated
and individually examined.
Define: methodology
W|"^ = mean weekly earnings for United states workers in industry i
w^"^ = mean weekly earnings for North Carolina workers in industry i
(?i"^
= percent of all United States workers employed in industry i
0""= = percent of all North Carolina workers employed in industry i
„us = average weekly earnings of all United States workers
w'^'^
= average weekly earnings of all North Carolina workers
The earnings gap is by definition w"-"^ - w'^'^ , which may be mathematical-
ly manipulated to the equivalent form of:
(1) 2( W^S- us )( <aNC .us )+ T { v^'^S _ ^NC ) ^c =
earnings gap .111
Equation (1) is the formulation of the earnings gap to be used in this analysis.
The first term of equation (1), 2 ( w^^ - w^^^ ) ( <^^ - 0^^ ), is iden-
tifiable as the industrial mix effect' and measures the portion of the earnings
gap attributable to the relative prevalence of specific industries in the two
economies. The industrial mix term is independent of the North Carolina
earnings structure, demonstrated by the absence of factor w[^*^ , The
magnitude of the industrial mix term is determined by the difference between
the United States and the North Carolina industrial mix and the national
earnings level for each industry.
The industrial mix term would equal zero if the North Carolina industrial mix
were identical to that of the United States, as is apparent if c^*^ is replaced
with *| . Likewise, if all employees nationwide received the same average
earnings, there would be no "low-wage" or "high-wage" industries, and the
industrial mix term would again equal zero. This can be seen if w'r'^ is
replaced with w*^^ . That the industrial mix term in either case would equal
zero, regardless of the stucture of North Carolina earnings by industry, is true
since the industrial mix term is independent of infra-industry regional earnings
differentials.
The second term in equation (1), 2( w[^^ - w^^*^ ) (Sj , accounts
for that part of the earnings gap attributable to the differential in earnings
between an industry in North Carolina and earnings in the same industry
nationwide. This term is the local effect. If all employees in North Carolina
received earnings identical to those of their counterparts nationwide,
w^^ - w!^'' would equal zero for all industries, and the local effect
would contribute nothing to the gap in average weekly earnings between the
United States and North Carolina. Although the term 0'^'' is used to weight
each industry's contribution to the local effect, the local effect term does not
contain the term (^^ and is therefore independent of the variation of
industrial mix between the state and the nation.
The disaggregation of the earnings gap into these two independent compo-
nent parts not only providesamoredescriptiveformulationof the problem, but
is also necessary for the analysis of alternative policy choices to reduce the
earnings gap. If the earnings gap is primarily due to industrial mix, ameliorative
policy must aim at alteration of the economic structure of the State: if the
earnings gap is mainly accounted for by the local effect, programs must strive
to narrow the national-State earnings difference within each industry. Thus,
the local and industrial mix effects measure two distinct phenomena, each
pointing toward a different avenue of intervention.
To analyze the two effects, the North Carolina economy was disaggregated
into twenty-nine industrial sectors. For each sector, the local and industrial mix
effects were calculated using 1971 data. The specific gap examined pertains to
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differences in average weel<ly earnings. No correction for differences in
average numbers of liours worl<ed per week was attempted. Thus this analysis




I. low wage -
over-represented industries
II. high wage -
under-represented industries
III. high wage -
over-represented industries
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Results of the analysis are shown in Table I. It is apparent that the earnings gap
between the State of North Carolina and the United States is attributable in
varying proportions to the effects of both local earnings differentials and
industrial mix differentials between the State and the nation as a whole. In the
explanation of the results, the following terminology will be used:
Low wage industry- the national averageearningsof workers in the industry is
below the national average for all industries.
High wage Industry - the national average earnings for workers in the industry
is above the national average for all industries.
Over-represented industry - the percentage of North Carolina workers in the
industry is greater than tfie national percentage of workers in the industry.
Under-represented industry - the percentage of North Carolina workers in the
industry is less than the national percentage of workers in the industry.
Nearly thirty-eight percent of the differences between national and State
average weekly earnings may be attributed tothe adverse effects of the current
sectoral mix in the State economy. The figures in Table I reveal a dominance of
the State economy by industrial sectors in which earnings are less than the
national average of $126.59. It should be kept in mind, however, that the
individual industrial mix figures represent effects of the North Carolina
sectoral mix at the prevailing national average weekly earnings In the particular
sectors. Thus, the State is penalized for both having a relatively large
proportion of employment in sectors in which earnings are below the national
average in the nation as a whole and having a relatively small proportion of
employment in sectors which have earnings above the overall national
average.
There are two groups of industries whose industrial mix components of the
earnings gap tend to increase the difference between North Carolina and
United States average weekly earnings:
Agriculture, Forestry, and Fisheries
Tobacco Products
Textile Mill Products
Apparel and Needle Products
Furniture and Fixtures
Group I accounts for over thirty-four percent of North Carolina employment
but less than ten percent nationwide. As a group, the low wage - over
represented industries acount for $6.64 of the industrial mix component of the
earnings gap.
Mining and Quarrying




Stone, Clay, and Glass Products
Group II industries employ less than nineteen percent of the North Carolina
labor force as compared to the national average of over thirty-one percent.
This group of high wage - under-represented industries accounts for $4.43 of
the industrial mix component of the earnings gap.
The two groups of industries which tend to decrease the industrial mix
component of the earnings gap are:
Construction
Lumber and Wood Products
Motor Freight
Group III accounts for 8.7% of the North Carolina labor force, while nationwide
the comparable figure is 7.6%. Due to the slight over-representation of these
industries, this group decreases the industrial mix component of the earnings
gap by $0.38.
Leather Products
Wholesale and Retail Trade
Finance, Insurance, and Real Estate
Services
Miscellaneous Manufacturing
Group IV employs 38.3% of the North Carolina labor force, compared to 51 .4%
nationwide. Since employees in these industrial sectors receive earnings
below the national average for all industries, the under-representation of this
group m North Carolina decreases the industrial mix component of the
earnings gap by $2.79.
The relative predominance in North Carolina of industries in groups one and
two overshadows the favorable effects of groups three and four. Overall, the
cumulative effect of the differential variation in North Carolina and United
States industrial mix accounts for $7.91 of the $21 .34 North Carolina earnings
gap.
Of the $21.34 difference in average weekly earnings, $13.43, roughly sixty-two
percent, is directly attributable to workers in a specific industry in North
Carolina earning less than the national average for that same industry. It is
noteworthy that in only four of the twenty-eight sectors examined were North
Carolina average weekly earnings higher than comparable national figures.
These four sectors, tobacco products, professional and scientific instruments,
wholesale and retail trade, and finance insurance and real estate, account for
twenty-three percent of the employed labor force in the State.
The remaining seventy-seven percent of the employed labor force in North
Carolina works in sectors in which earnings are below national sectoral
averages. Deficits in average weekly earnings range from $3.23 in paper and
allied products to $88.68 in contract construction. North Carolina employees
in the later sector earn less than sixty percent of the national average. The
construction sector alone contributes $4.88 of the $13.43 deficit attributable to
North Carolina's local effect.
With the exception of the four sectors with earnings above national averages
and the construction industry, contributions to the gap in average weekly
earnings are relatively evenly distributed among the remaining sectors.
Notable contributors to the local effect are; services ($1 .53); agriculture ($.95);
transportation, communication, and utilities ($.77); textile mill products ($.76);
and food and kindred products ($.72),
The total effect of any given industry on the earnings differential is the sum of
the local effect plus the industrial mix effect. The primary overall contributors
to the $21.34 gap in average weekly earnings are: construction ($4.71); textiles
($3.56); transportation, communication, and utilities ($1.46); public ad-
ministration ($1.39); transportation equipment ($1.38); and apparel ($1.21).
Several other sectors, including food and kindred products, furniture, primary
metals, electrical machinery, and non-electrical machinery also contribute
substantially.
Of the twenty-nine sectors, only five contribute negatively to the earnings gap;
that is, on the balance their relative earnings and mix tend to reduce the
earnings differential. Four of the five sectors are low wage, under-represented
industries whose relative absence in the North Carolina economy tends to
offset the detrimental effects of the industry on average earnings. The
remaining industry is tobacco manufacturing, a low wage, over-represented
industry, which reduces the gap slightly because of its local effect.
It is noteworthy that none of the high wage industries, whether over- or under-
represented in the North Carolina economy, currently contribute to a decrease
in the earnings gap. For the three high wage, over-represented sectors, the
possible gains due to the favorable industrial mix are more than offset by the
low earnings in these sectors when North Carolina is compared to national
figures. The most striking example is the construction industry, whose local





effect of $4.88 dominates the favorable industrial mix effect of -$0.17. In the
sixteen high wage, under-represented Industries, the principle reason for the
absence of a reduction in the earnings gap Is the under-representatlon of the
Industries themselves. Hov\/ever, many of these Industries suffer significant
local effects as well. The transportation equipment sector, for example,
contributes $0.32 and $1 .06 to the local and industrial mix effects, respectively,
for a total contribution In the earnings gap of $1.38.
TABLE 1







Agr., For., Fish. 01-09 $0.94 $2.64 3.58
MIn. & Quarrying 10-14 0.09 .27 .36
Construction 15-17 4.88 -.17 4.71
Food & Kindred Prod. 20 0.72 .04 .76
Tobacco Manufacturers 21 -0.25 .13 -.12
Textile Mill Prod. 22 0.76 2.80 3.56
Apparel & other Needle 23 0.45 .76 1.21
Lumber & Wood 24 0.44 -.002 .44
Furniture & Fixtures 25 0.42 .31 .73
Paper & Allied Prod. 26 0.03 .00 .03
Printing & Pub. 27 0.25 .21 .46
Chemicals 28 0.40 .00 .40
Petroleum & Coal 29 0.007 .19 .20
Rubber Products 30 0.13 .01 .14
Leather & Leather Prod. 31 0.01 -.05 -.04
Stone; Clay & Glass 32 0.23 .05 .28
Primary Metal Ind. 33 0.13 .62 .75
Fabricated Metal 34 0.19 .24 .43
Nonelectrical Mach. 35 0.50 .35 .85
Elec. Mach., Equip. & Sup. 36 0.60 .03 .63
Trans. Equip. 37 0.32 1.06 1.38
Prof. & Sci. Ind. 38 -0.002 .05 + .05
Misc. Man. 39 0.04 -.04 0.00
Trans., Comm., Utilities 40-41
except Motor Freights 43-49 0.77 .69 1.46
Motor Fr. Trans & Wh. 42 0.44 -.21 .23
Wholesale & Retail Trade 50-59 -0.95 -1.03 -1.98
Finance, Ins, Real Es. 60-67 -0.41 -.09 -.50








of earning gap 62.9% 37.1%
reducing the gap Currently, the principle contribution to the differential In average weekly
earnings between North Carolina and the United States as a whole is
attributable to the local effect of low earnings in the State as compared to the
nation as a whole. It Is useful to examine appropriate pollclesforthe reduction
of the gaps In terms of the four industrial groups outlined previously.
Group I Includes the low wage, over-represented Industries of agriculture,
tobacco, textiles, apparel and furniture. Together, they account for forty-two
percent of the earnings gap. Since the principle detrimental effect of these
sectors Is their relative predominance In the North Carolina economy,
adjusting earnings to closely approximate national earnings in these industries
would have iittel effect in reducting their contribution to the earnings gap. The
adverse effects of group one industries are best ameliorated by orienting future
Industrial development away from these Industries so as to reduce the
proportion of the North Carolina laborforce working in these sectors. Whilean
Increase in the share of these Industries In North Carolina may seem sound, it
will only serve to widen the average earnings gap between the State and the
nation as a whole, barring the unlikely development of au iai negative local
effect.
Group II Includes sixteen high wage, under-represented industrial sectors. In
this case. North Carolina's average earnings are adversely affected by the
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relative absence of these industries in the State economy and also, to a lesser
extent, by the lower weekly earnings accruing to North Carolinians in these
sectors. While it is important to insure that North Carolina workers in these
sectors receive at least national earnings levels, future development policy is
criticaL To reduce the earnings gap, expansion of these industries at the
expense of group one industries is appropriate.
Group III includes the three high wage industries in which North Carolina has a
relatively larger share of employment than the nation. While the over-
representation is a plus for the State in terms of industrial mix. North Carolina
suffers from low average weekly earnings accruing to employees in these
sectors. To reduce the contribution of these industries to the earnings gap, it is
therefore imperative to raise weekly earnings relative to the nation. This would
reduce the overall earnings gap by twenty-eight percent.
Group IV includes five low wage, under-represented industries. Currently,
North Carolina benefits by the relative absence of these sectors in the State
economy. The only contribution to narrowing the earnings gap which may ever
be made by these sectors is through continuing the under-representation and
through an increase in average earnings relative to the nation.
The differential between North Carolina's average weekly earnings and that of
the nation as a whole is attributable to lower earnings accruing to North
Carolina employees for equivalent work and the over-representation of low
paying industrial sectors in the State economy. To reduce the differential,
State policy could be directed at correcting the local effect. This action alone
would reduce the earnings gap by nearly sixty-three percent. Further, the
remaining thirty-seven percent of the earnings gap may be narrowed by
appropriate future industrialization of the State, favoring high wage over low
wage industrial sectors.
Throughout this investigation, the United States economy has been taken as
the norm, and policy interventions have been discussed in terms of moving the
North Carolina economy closer to the national average. Of course. North
Carolina economic development need not view the national average as a
ceiling, to be approached only asymptotically. Naturally, some states are well
above the national average weekly earnings level. However, the analysis will
still prove useful, even if this were the case for North Carolina. The only
difference would be that the total gap would be negative, and policies to raise
per capita personal income would still strive to reduce (make more negative)
the local and industrial mix effects.
Footnotes
c f United States Water Resources Council. 1972 OBERS Projections: Regional
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Through the years, the planning profession has been seeking alternative land
use guidance tools to co-exist with the traditional zoning and subdivision
regulations that encourage conventional land-consuming, lot-by-lot designs.
These regulations tend to establish a pre-set formula of standards, which is
applied generally to all conditions regardless of environmental constraints.
Standards within zoning ordinances and subdivision regulations are rigid and
detailed since they are required to be self-administrating by the appropriate
agency. This requirement has been established through the American courts
in an effort to prevent conditions conducive to arbitrary decisions by
governmental agencies.' On the other hand, planners have recognized the
need for another tool to provide developers with an alternative development
choice having more flexible criteria.
Such an alternative land use guidance tool is the planned unit residential
development. . . .hereafter referred to as PUD. Exactly what is a planned unit
development? A good description would be a unitary site plan which integrates
housing types, roads, and facilities, and which clusters dwelling units for the
preservation of open spaces and natural features. = The objectives of this
development alternative and supporting ordinances have been well delineated
by an American Society of Planning Officials study. They are as follows:
(1) To promote flexibility in design and permit planned diversifica-
tion in the location of structures;
(2) To promote the efficient use of land in order to permit a more
economic arrangement of buildings, roadways, land use, and
utilities;
(3) To preserve to the maximum extent the existing natural features
and environmental amenities and provide structures and uses which
are in harmony with the natural surroundings;
(4) To provide more usable and suitably located recreational and
other common facilities which could not be provided under more
conventional land development procedures;
(5) To combine and coordinate different architectural styles,
building forms and building relationships within planned unit
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development; and
(6) To Insure a quality of construction commensurate with other
developments within a community,
'
Thus, planners view the PUD as one sound development alternative for those
people disenchanted with "cookie cutter" subdivisions. In order to meet the
above land development and design objectives, development requirements
must be embodied within some legally enforceable public instrument. Such
Instruments are represented by a planned unit development ordinance, a
special use or conditional use permit, and a floating zone stipulation contained
in a zonmg ordinance. Within these Instruments, as they relate to a PUD, lot
sizes, setback lines, yard areas, building height, and dwelling unit types may be
varied to achieve particular design objectives and to obtain provisions for open
space, common areas, public utilities, and basic public Improvements.
The use of a PUD can preserve much flexibility in design, arrangement, and
mixture of housing types. After all:
. . planned unit development ougth not to be constrained by the
minutiae that invariably find their way Into standard zoning and site
planning control.-"
The flexibility of development criteria theoretically will promote open ended
negotiations among the community's planners, appropriate public officials,
and the developers.
In North Carolina, planned unit development Is controlled within a local
government's zoning ordinance. For development requiring more flexible
regulations, the State zoning enabling legislation authorizes municipalities to
Issue special usepermlts.Thlsgrantof power Is stated In the following manner:
. . . .the board of adjustment or the city council may issue special use
permits. . . .in the cases or situations and in accordance with the
principles, conditions, safeguards, and procedures specified. . . .and
may Impose reasonable and appropriate conditions and safeguards
upon these permits. Where appropriate, such conditions may
include requirements that street and utility rights of way be
dedicated to the public and that provisions be made for recreational
space and facilities.
-
A special use permit is issued foraparticular use which an ordinance permits in
a designated zone: this permit does not change the underlying zoning
classification of the district In which the proposed use will be located. If a
municipality adopts and incorporates the special use permit process Into Its
zoning ordinance, then the ordinance must clearly specify the special use
permit principles, the conditions that can beexacted, and the procedures to be
followed In the granting or denial of a permit. The community must assure that
development will not negatively Impact upon the neighboring property values
nor create situations in which the general health, welfare, and safety of the
public Is threatened. Therefore, conditions imposed by the permit must be
carefully and closely related to some aspect of thegovernment's police power;




A recent North Carolina Supreme Court case. Humble Oil and Refining
Company v. Board of Aldermen of tfie Town of Cfiapel Hill, dealt with some
special use permits, and the decision should have significant ramifications.''
The Court ruled that the Board of Aldermen failed to follow the proper
procedure outlined within the town zoning ordinance in denying the
petitioner's request for a special use permit. In this particular case, the Boardof
Aldermen failed to defer their decision until the Planning Board had time to
review the proposal and offer Its recommendations.' The Supreme Court
indicated that the purpose of this provision in the zoning ordinance is to:
.
. . .insure that every application for a special use permit receives the
same careful. Impartial consideration. Thus, whether the application
is to be allowed or denied the Boardof Aldermen must proceed under
standards, rules, and regulations uniformly applicable to all who
apply for a permit.^
the humble case and the
state's special use permit process
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Here the importance of the constitutional right of due process is emphasized in
actions which affect the disposition of private land use by individual property
owners.
The Court was also concerned that arbitrary decisions might arise from public
hearings dealing with special use permits. It pointed out that the Board of
Aldermen was conducting a quasi-judicial hearing. Due to this special
condition, the Board must adhere to rulesof procedure applicable to any court
review. The Court ruled that the following procedures must be strictly
followed;
(1) The party whose rights are being determined must be given the
opportunity to offer evidence, cross examine adverse witnesses,
inspect documents, and offer evidence in explanation and rebuttal;
(2) A board may not base findings as to the existence or non-
existence of crucial facts upon unsworn statements; and
(3) Crucial findings of fact which are unsupported by competent,
material and substantial evidence in view of the entire record as
submitted cannot stand. (Note. . . If a party makes a subjective
statement, he must back it up with reliable facts).'
In summation, the Supreme Court of North Carolina delineated four re-
quirements a community must follow in any permit procedure;
(1
)
The board must follow the procedures specified in the ordinance;
(2) It must conduct the hearings in accordance with fair trial
standards;
(3) It must make its decision upon findings of fact based upon
competent, material, and substantial evidence'
(4) In allowing or denying an application, the board must state the
basic facts on which it relied with sufficient clarity so the affected
parties and any court will understand what induced its decision.'"
The ramifications of this decision on any North Carolina community's special
use permit process seems to be substantial,especially if one considers Chapel
Hill's experience to be a common example. Obviously, the importance of due
process was reinforced as an important principle to be followed at all times. Yet
this decision might have an interesting impact upon the overall permit granting
process. As an example, the final granting or denial process in Chapel Hill must
be clarified. To grant a permit, the Board of Aldermen must decide that the
proposal is consistent with four findings of fact;
(1) That the use will not materially endanger the public health or
safety if located where proposed and developed according to the
plan as submitted and approved;
(2) That the use meets all required conditions and specifications
(e.g., as stipulated in the zoning ordinance);
(3) That the use will not substantially injure the value of adjoining or
abutting property, or that the use is a public necessity; and
(4) That the location and character of the use if developed according
to the plan is submitted and approved will be in harmony with the
area in which it is to be located and in general conformance with the
plan of development of Chapel Hill and its environs."
With the character of the factual evidenceestablished by the Humble Case, the
burden of proof that an application meets these four findings falls upon the
applicant, who must factually display beyond reasonable doubt that his
proposed use will completely satisfy these findings. On the other hand, to deny
a permit, the opposition to a proposal, whether the town planning staff or
privately affected parties, must provide documented facts displaying the
reasons this proposal fails to meet the four findings. Theoretically, the Court's
requirement that the Board of Aldermen consider only sworn evidence, which
met the standards set forth in the Humble decision, in their application of the
zoning ordinance's four findings rule might stimulate several positive results in
the Chapel Hill permit process;
(1) The developer is induced to be sensitive to the community's
development plan for Chapel Hill, the impact of his proposal upon
the surrounding neighborhood's property value, and the public
welfare and safety. He is forced to make a case for his proposal by
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carefully analyzing these latter elements and how his use meets the
four findings;
(2) Private opposition to a proposal is now induced to fully familiarize
itself with the community's development policy and the four findings
procedure. Thus, their presentation becomes more professional and
organized because their opposing statements must be supported by
factual evidence to qualify as formal evidence to be weighed against
the proposal;
(3) The Board of Aldermen must confine its rigorous analysis to the
sworn testimony presented at the public hearing and weigh it in
accordance with the four findings. Now the importance of a
comprehensive town development plan and zoning ordinance is
obvious because the information contained within each is entwined
in the four findings. With the goals, objectives, and standards set
forth in these two documents, a governing body has a solid
benchmark with which to analyze a proposal's consistency with a
community's development plans and desired patterns of growth.
One of Chapel Hill's problems in this special use permit process is
that it presently lacks a formally approved comprehensive develop-
ment plan, and the difficulty this situation poses to the Board of
Aldermen and other involved town commissions will be discussed
later.
The Humble Case certainly is not unique just to North Carolina. For example,
through its court system, Oregon confronted many of the same issues in the
case of Fasano v. Board of Commissioners, Washington County. Here too, the
court distinguished between quasi-judicial and legislative actions performed
by local governing bodies dealing with land use decisions. In this case, the
Court offered the following test in determining the latter distinction:
One must determine whether an action produces a general rule or
policy which is applicable to an open class on individuals, interests,
or situations, or whether it entails the application of a general ruleor
policy to specific individuals, interests or situations. If the former
determination is satisfied, there is legislative action; if the latter
determination is satisfied, the action is judicial.'^
The Oregon Supreme Court then proceeded to explain that it is:
. . . .not part of the legislative function to grant permits, make special
exceptions, or decide particular cases. Such activities are not
legislative, but administrative, quasi-judicial. . . .in nature.'^
With this statement in mind, the Court determined this particular land use case,
which dealt with a zoning change to accomodate a specific land use, was
judicial in nature. Therefore, the Court was concerned that this zoning change
request was not measured in accordance with certain standards (e.g.,
compatibility with thecounty'scomprehensivedevelopmentplan), norwasthe
county decision opened to public scrutiny through a public hearing conducted
according to court room procedures. Since the Court recognized that many
governmental agency decisions concerning land use are judicial, it required
the same court room procedures mandated in the later North Carolina Humble
Case and the basic requirements for factual evidence. This action was a
mandate to provide equitable procedures for land use decisions and review in
order to preclude arbitrary decisions, which violate the property owner's and
the developer's constitutional right of due process and other basic rights
attached to their land. Thus, not only was the zoning process (e.g., zoning
changes, special exceptions, conditional use permits) opened up to the
scrutiny of the public hearing and the official record, but this decision also
placed the burden of proving these latter actions are necessary directly upon
the petitioner.
While these two independentcases do not represent adocumented trend in the
treatment of land use proposals before governments today, they may be an
.indicator of a future trend. Equity in land use decisions has continually
' confronted local government. Perhaps the efforts of these two state supreme
courts to mandate court room procedures in hearing, reviewing, and deciding
the acceptability of certain land use proposals in the quasi-judicial realm will
encourage greater equity and objectivity to be applied to all land decisions
uniqueness of the
north Carolina humble decision
47
affecting the private land owner's bundle of rights and the public interest.
questions raised by the decision
impact of the humble case
on the special use permit process
in chapel hill
The benefits this Court decision may encourage in subsequent land decisions
have been amply covered in past discussions. On the other hand, North
Carolina planning agencies and local governments must be aware of several
potential problems resulting from their own Court's decisions. These problems
are:
(1) A shift to a more judicial process might very well remove the
proceedings from what a common man and his neighbors can
comprehend to a new kind of forum where only lawyers can
functions. This situation means more expense for those aggrieved
property owners as well as developers;
(2) This decision appears to go against the poor, and it discourages
people from presenting information (e.g., the spectre of cross
examination);
(3) Further, theadded preparation required in all such cases is bound
to overload the agenda of planning commissions and take away time
from dealing with policy and plans on which these very special use
permits depend.
In Chapel Hill, planned unit development has been named unified housing
development, and to pursue this type of residential construction, one must
apply to the Board of Aldermen for a special use permit. After the Humble
decision, a recent application for a unified housing development special use
permit in this community not only displayed the impact of this court case on the
permit process, but also raised several other key issues pertinent to any
community in North Carolina.
In review, for the Board of Aldermen to grant or deny a special use permit, this
Board must base its decision solely on the official facts presented atthe public
hearing and determine whether all fourfindingsof fact have been satisfactorily
met by the proposal. The burden of proof that all four findings have been met is
entirely up to the petitioner. If any doubt of meeting onefinding isestablished,
then that finding is grounds for the Board to reject the application.
The proposed project in question was a unified housing development
comprised of 225 condominium units located just outside Chapel Hill's
corporate limits, but well within the community's planning jurisdiction. The
developer wanted to establish a closed, private development with a single
entrance and no public thoroughfares or access to contiguous property. He
also mentioned the possibility of a guard gate provided to insure the security of
the development, contingent upon approval by the homeowners association."
The Board of Aldermen denied the grant of a special use permit for the project
because it failed to meet two of the required four findings of fact;
(1) Finding 1. This Board determined the development would
materially endanger the public health and safety if located where
proposed and developed according to the plan as submitted for two
reasons. First, at the public hearing a traffic consultant established
that the project's traffic generation would burden an already
congested road system and would provide potential hazards at
various interchanges in the area. Finally, there were logistical
problems in providing the project with ample public water and
sewage connections the developer desired;
(2) Finding 3. The petitioner failed to clearly establish that the
proposal would not damage substantially the value of adjoining or
abutting property.'^
Even though this permit proposal was denied based upon the factual evidence
provided only at the public hearing, the Planning Board and Town Planning
Staff displayed a growing feeling of uneasiness with this development and
similar ones to follow outside the corporate limits of the city. A key issue both
groups identified was that a development of this nature and size in predominat-
ly undeveloped sector of the community should be timed in conjunction with
improvements of transportation routes in the project area. ''^ Yet the community
cannot legally deal with the timing and sequence of development in the
extremities of the planning district by following its Thoroughfare Plan and
48
providing road Improvements or extensions for areas existing outside the city
limits. The lesser public roads outside the town may be built only by the North
Carolina Department of Transportation or by developers, subject to this latter
Department's standards (especially if State maintenance Is expected).
The lack of a formally approved comprehensive development plan v^^as another
issue Identified by the Planning Board. The Planning Board did not have a
community approved statement of policy, goals, or objectives embodied within
a comprehensive plan which it could use to determine whether or not a
particular proposal Is consistent with desired community development
patterns. Without such an official document, Chapel Hill Is placed In a
precarious position when It attempts to establish that a proposal Is Inconsistent
with the fourth finding of fact, i.e. that the special use permit is In harmony with
the area in which it Is located and In general conformity with the plan of
development of Chapel Hill and its environs. Therefore, during a public hearing
subject to the Humble Case's stipulations, the town's governing body and
professional staff are forced to find substantive areas of concern in the
remaining three findings when confronted with adevelopment proposal which
might stimulate growth patterns not wanted by the community government.
The Humble Case seemed to constrain one aspect of the PUD or unified
housing development concept in Chapel Hill — the effectiveness of negotia-
tion between the developer and the planning staff. Negotiation Implies
compromises between both the developer and a planning staff In order for
each to obtain the desired end product. However, little contact occurs between
these two actors, and perhaps this latter Court decision is one explanation for
this situation. The public hearing Is conducted In a court room atmosphere,
with the Board of Aldermen eventually making the final grant or denial for a
special use permit, subject to the official evidence presented. This situation
certainly decreases the level of negotiation since the planning staff cannot
legally commit itself to any compromises In density for design objectives.
However, the degree this situation negatively impacts upon the product design
is debatable.
On the positive side, the Humble Case seems to have Increased the level of
professionalism in all aspects of the special use permit process in Chapel Hill.
Certainly the developer Is induced to be sensitive to the community's plans,
policies, and ordinances. On the other hand, the Planning Board and staff, the
Appearance Commission, and the Board of Aldermen must analyze any
proposal's potential Impacts on the surrounding site area and the town and
establish whether the project Is consistent with the appropriate plans, policies,
and ordinances. This entire process mandated by the Humble decision
becomes very educational, and it may help elected and appointed governing
bodies in other North Carolina communities who have their own permit system
to Identify factors constraining their ability to make effective land use
decisions. Once these factors are identified, solutions to alleviate their
constraining character can be found. For example. In Chapel Hill, the Planning
Board felt uneasy without formally mandated development policies which
adequately confront the issues presented by current development proposals.
They recognized the need for a formal, comprehensive development plan with
which to guide their decisions concerning a wide variety of projects.
In sum, the process mandated In the North Carolina Humble Case causes
communities regulating PUD's with special use permits to face planning Issues
similar to those faced by Chapel Hill. These Issues must be confronted
constructively in the immediate future.
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